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V¥V crarri mpoaHAasi30BAHO IINUTAHHS HOPMATHBHO-IIPABOBOTO PEryJIIOBAHHS TUIIOBUX
JIIEH31AHUX JOTOBOPIB BIAIIOBIIHO 10 YMHHOI'O 3aKOHOIABCTBA YKpPAIHU Ta XPOHOJIOTIO
CTAHOBJIEHHS 1 PO3BUTKY BIIIIOBIITHOTO PaIsSHCHKOTO 3aKOHOJABCTBA, 30KPEMa IIPO TUIIOBI
JIOTOBOPH Y aBTOPCHKOMY IIpaBi (BumaBHUYL goroBopwu). Jlocmimmxeno muTanda pakTHIHOI
peamaarmi 1. 1 cr. 1111 [HuBlapHOr0 Komekcy YKpaiHu IIPo 3aTBEPIKEeHH TUIIOBUX JIIIIEH-

31HHUX JOTOBOPIB.

Knrwouosi cnosa: MileH3IAHAN OOrOBIP, aBTOPCHKUI JOTOBIp, TUIIOBHUHA JOTOBIp, PO3IIO-
PSIPKEHHS IPaBaMU 1HTEJIEKTYaIbHOI BJIACHOCTI, IIUBIJIbHE 3aKOHOIABCTBO

Beryn. Yunse 3axoHoaBCcTBO YEpai-
HU HaJijse TpaBOM YIOBHOBAKEH1 Bi-
nmomcTBa Ta (abo) TBOPUYI CIILIIKK 3aTBEp/I-
SKyBATH THUIIOBI JIiTleH31#H1 morosopu. Oc-
KLJIBKH TIe TIOJIOMKEeHHS 3aKOHY CTOCY€EThCS
BCIX 00'€KTIB IIpaBa 1HTEJIEKTYaJIbHOI
BJIACHOCTI, BaKJIMBO 3’sICYBATH, SIK Ha
MIPAKTHUII peasTidyeThCsl 1T HOpMa, I0JI0
SKUX 00€KTIB mpaBa 1HTEJIeKTYaJbHOI
BJIACHOCT1 BOHA [Jl€ Ta AKWHA 1CTOPUYHHUMA
NJIAX CTOITH 3a HEIO.

Anania ocraHHix gociaimkens i
nyosaikanini. [lurtanus icropuro-mrpaso-
BOT'O CTAHOBJIEHHSI T4 PO3BUTKY IIMBlJIb-
HHUX BIJHOCHH, 30KpeMa BIJHOCHH II[0JI0
POSMOPAIKEHHS IIPAaBAMHU 1HTEJIEKTYaJTh-
HOI BJIACHOCTI, IOCJIIIKYBAJIN IIPEICTaB-
HUKH{ PI3HUX rajy3edl I0PUINYHOI HAYKN
gk 3a pagaucskux vacis (B. C. Anrimo-
voB, E. II. TaBpuios, B. A. Jlosop1ios,
B. 1. Cepeoposcpruit, K. A. @ueimmir ta
1HIIl), Tak 1 cydacHol VYKpalHu

(O. B. sepa, B. B. Ipo0’asxo, B. A. Isa-
menko, A. O. Koguuens, €. O. Xapuro-
HOB Ta 1HmI). [IuTaHHa QOroBipHOrO PO3-
TOPSIIPKEHHST IIpaBaMU 1HTEJIeKTyaIbHOI
Biracuocti gocaimryeanu B. C. Jmurpu-
mmd, O. B. Fumuakosa ta i, Tomy He
MOJKHA CTBEPIKYBATH, IO Ile MHUTAHHSI
HAYKOBIIl OMUHYJIX CBOEIO yBarow. OaHak
HAaIe TOCTIIKeHHA c(DOKyCOBaHe Ha BUB-
YeHH] (paKTUIHOI peasTi3allii IMoJIOMKeHHS
PO 3aTBEPIKEHHS TUIIOBUX JIIIEH31H-
HUX JIOTOBOPIB YIIOBHOBAMKEHUMH BIiIOM-
cTBaM® a00 TBOPUYMMM CIIIKAMHK. 3 IIEI0
MeTOI0 HaMU BUBYEHA 1CTOPis CTAHOBJIECH-
Hs T4 PO3BUTKY BIAIOBIIHOTO PaIsTHCHKO-
T0 3aKOHOIABCTBA IO0 TUIIOBUX JOTOBO-
piB y aBTOpCchbKOMY mpasi. lle muramms
IOCJIIIKEHO Y XPOHOJIONIYHOMY HOPSIKY.
MeTo10 1miei crarti € 3alficCHeHHS
IPABOBOTO AHAJI3Y IIOJIOMKEHB 3aKOHO-
IaBcTBA YKpainu Ta iX pakTUIHOI peasti-
3arrii, a TAKOM 3arajJbHOrO ICTOPHUYHOTO
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€KCKYPCY B PO3BUTOK Ta CTAHOBJIEHHS IIH-
TaHHA IPABOBOIO PEryIBAHHS BAMOTH
IIPO HASBHICTH 1 3aTBEPIKEeHHS TUIIOBUX
JIOTOBOPIB HA PO3MOPSAMIMKEHHS IpaBaMU
1HTEJIEKTYaJIbHOI BJIACHOCTI.

Bukiang ocuoBHOro marepiany mgo-
craimrennsd. Ilyaxr 1 crarri 1111 Iu-
BLIBLHOTO Komekcy Yrpainm (mam — IK
Vkpaium) [1] BusHauae mpaBo yIIOBHOBA-
JKEHUX BIIOMCTB a00 TBOPYMX CIILJIOK 3a-
TBEPIKYBATH THUIIOB1 JIIIIEH31HHI TOroBO-
pu. 1K Ykpaiuu BusHas iiieH31MHUHA 10-
TOBIp K YHIBEpPCAJIbHY KOHCTPYKIIIO, III0
3aCTOCOBYETHCS JI0 BCIX 00’€KTIB IIpaBa 1H-
TeJIEKTYyaJbHOI BJIACHOCTI, SAKHA [gae
IpAaBoO IepesliueHuM y 3aKOoHI cy0’eKTaMm
PO3pPOOUTH JOTOBOPY HA PO3MOPSIMKEHHS
mpaBaMH 1HTEJEKTyaJIbHOI BJIACHOCTL
I0H0 OyIb-AKNUX TAKUX 00 €KTiB.

Brasane mososxkenns IIK Yrpaiuu ua-
JI1JIsI€ TIOBHOBAKEHHSAMY HA 3aTBEP/IyKEeH-
Hs TUIIOBUX JIIEH3IMHUX IOIOBOPIB JBOX
cy0’eKTIB: YIIOBHOBAKEHI BimoMcTBa abo
TBOpYl cmisiku. Bussiserbes, 1Mo 3a3Ha-
YEeHHAM «ab0» 3aKOHOAABEIlb BU3HAE, IO
171 TIEBHUX 00 €KTIB IpaBa 1HTEJIEKTY-
aJIbHOI BJIACHOCTI THUIIOBHUH OTOBIp Mae
3aTBEPIUTH OIUH 13 IIepesiyeHux cy0 ex-
TiB, OJJHAK IIPSIMO He BCTAHOBJIIOE, XTO
caMe Ta AK BIAOYyBAETHCS JleJIeTyBaHHS
TAKHWX [IOBHOBAYKEHD.

[Momo meprroi kaTeropii — yIIOBHOBA-
sKeH1 BIJOMCTBA — BBAXKA€MO BUKOPH-
CTaHHA AedIiHiifll «BiIOMCTBa» 3acTapi-
JIUM 1 TAKUM, III0 He BIJIIOBIJA€ CydaCHIM
Kiaacr@ikalni opratis JepKaBHOI BJIAIH.
Xoua Mg «BLAOMCTBOM» CJIIZ PO3yMITH
came yCTaHOBYW BUKOHABYOI BN, 3aKOH
Vpaiuu «I[Ipo 1ieuTpasbHi opraHu BUKO-
HaB4dol Biaagw» [2] He MICTHUTH TaKHX
ctpyrryp. Tak, 1eHTpaspHl 1 MICIIeBi op-
raHy BHUKOHABYOI BJagW — Ile MIHI-
CTepPCTBA, CJIyOM, areHTCTBA, 1HCIIEKIN],
IeHTPAJbHI OpPTaHW BUKOHABYOI BJIAIU
(IIOBB) 31 cmemiasbHUM CTATyCcOM Ta
iamm ITOBB 1 miciieBi oprasu Biaagu.

I3 2017 pory dyHKIni 3 peastisarrii gep-
SKABHOI HOJIITUKHN Y cpepl IHTeIeKTY aJIbHOI
BJIAcHOCTI 3mi¥icHoe MiHICTEpPCTBO €KOHO-
MIYHOTO PO3BUTKY 1 TOPTIBJI YKpaiHu.
Taxk, y BIIKpHTOMY JOCTYII Ha CANTI ITHOIO

oprany [3] posMiliieH] 3pas3Ky IPUMIPHUX
JIOTOBOPIB y cepl aBTOPCHKOTO Mpagsa 1 cy-
MIKHHMX [IpaB. 3a3HAYaeThCS, IO BOHU
PO3PO0JIEH] 3 METOI0 3a0e3IIeUeHHs €TUHIX
HIOXO0IIB 0 BPEryJIBAaHHS OOTOBIPHHUX
BIHOCHUH y cdepl aBTOPCHKOTO IIpagBa 1 Ccy-
MiKHUX T1paB. [lpuBeprae yBary Te, 1110 11e
«3paskm, ogHak y cr. 1111 [IK Vrpaiumu
#erbes po TUIoBl gorosopu. OKpim Toro,
IIPSMO 3a3HAYEHO, III0 11l 3PA3KH MAKTh pe-
KOMEHIAINHUN XapaKTep.

3asHaummo, 1110 OJHOYACHO y 1I. 4 cT. 33
Bakony Vrpainu «IIpo aBTopchke mpago 1
CyMIKHI TIpaBa» [4] BCTAHOBJIEHO, IO BifI-
TOBIIHI BIJOMCTBA 1 TBOPYI CIILIIKK MOKYTH
PO3pO0IATH IIPUMIPHI aBTOPCHK] JOIOBOPU
(3paskm aBTOPCHKUX JIOTOBOPIB).

Bunukae nwmramma momo mIpaBoBoOi
IPHUPOSU THUIIOBOTO JOTOBOPY TA THUIIOBUX
YMOB JIOI'OBOPY.

Ax sasmauae O. B. Jlsepa, oCKlIbKMN
JIIIEeH3IAHUN JOroBlp MOMKEe MICTUTH
YMOBH, He IepeadaveHl TUIIOBUM JIOIOBO-
poM, TO Mae UTHUCA He IIPO THUIIOBI, a IIpo
OpuMIpHI a00 3Pa3KOBl JOTOBOPH, SKI Ha
BIAMIHY BiJ THIIOBHUX MAIOTh PEKOMEHIa-
IIAHWH )1 YYaCHUKIB IIBLILHOIO 00Iry
XapakTep, CIyTylUM HEeBHHUM 3Pa3KOM
nos uux [5]. Ilpore Taka gymia BUIAETH-
CsI IOCUTD CITIPHOIO, OCKLIBKH MOKJINBICTE
IOIIOBHIOBATH IOJIOMKEHHS TUIIOBOI'O JOT0-
BOpY He 03HAYA€ HASBHICTH IIpaBa He [0-
TPUMYBATHCA MOTO BHUMOT. Y PaXOBYIOUMN
BHKJIAJIeHE PO 3HAYEHHS ONHOTUIIHHX
PI3HOBUIB JIIIIEH31HHOIO0 IOr0OBOPY B
MesKax ICHYBaHHs MOro SK BHUIY, BBAKae-
MO, II0 JOTPUMAHHS II0JIOKEHDb BIIIIOBII-
HOT'0 THIIOBOTO JOTOBOPY HPHU YKJIALEHHI
JIIITEeH31MHOTO JOT0BOPY II€BHOTO BHUIY €
000B’sI3KOBUM JIJIsT CTOPIH.

Jocaigaurk €. O. XapuToHOB BBaskae,
1[0 THUIIOB1 JOTOBOPH IIOKJIMKAHI CIIPOCTH-
TH IIPOIEC YEJIAAEHHS KOHKPETHHX JI0r0-
BOPIB Yepe3 BUKOPHUCTAHHS OSHOTHITHUX
IoroeipHUX popm. THIIOBI MOrOBOPH € Pi3-
HOBHJIOM HOPMATHBHHX aKTIB. THIIOBI 10-
FOBOPH MOJKYTh MATH JBa BUIU YMOB, SKI:
1) BCTAHOBJWIOTL IIpaBa Ta 000B’SI3KH
CTOpPIiH; 2) BH3HAYAIOTH 1HII yMOBH, IO
MOKYTH OyTH BU3HAYEHI CTOPOHAMH Y H0-
roBOP1 Ha CBil poacyx [6, 367—368].

20

Teopis i npakTuka iHTenekTyanbHoi BnacHocTi - 3/2019



A. Cmopoduna

ABTOPCBbKE INMPABO TA CYMIXHI NMPABA

@

Tob6To, THIOBHI HOTrOBipP — 1€ IOrOBIp,
SAKWA 3aTBEPKeHUM BIAIOBLIHHM pPil-
IIEHHSAM KOMIIETEHTHOI'0 OpraHy, OIpH-
JIIOTHEHUH Ta € 000B I3KOBUM JIJIsSI 3aCTO-
cyBauusa. Ha cboromsi THUIIOBUH JIIIIEH31M-
HUH JOrOBIp HE 3aTBEPIsKeHM’M.

Basmaunmo, 1o cr. 630 [IK Vrpaiuu
mepenbavae BUIIAOKKA YXBAJIEHHS Ta
OIPUJIIOJHEHHS TUIIOBUX YMOB JOTOBOPIB.
VY 1ij10My, TUIIOBI YMOBH JIOIOBOPY PO3IIi-
HIOIOTBCA SK B31pIiEBl, 110 3a0e3MevYyTh
ogHAKOBe OOPMJIEHHS TAKHX JOTOBIp-
HUX BIITHOCHH.

Bapro 3BepHyTH yBary Ha MHOJIOMKEHHS
o. 2 cr. 1111 IIK Vkpaisu, ske BCTAHOB-
JII0€, 110 JIIIEH3IAHWMN TOroBlp MOKe Mi-
CTUTH YMOBH, He IIepea0aveHi TUIIOBHM JIi-
LEeH31MHUM J0roBopoM. BBaskaemo, 1o 1e
BiAcuika n0 moioskenHsa cr. 1109 IIK
Yxpaiuu mpo Jtittenaitiai qorosopu. [lompu
Te, 3aCJIyroBy€ yBATM HACTYIIHHM TEKCT
m 2 cr. 1111 K Vkpaium: ymoBu JriiieH-
3IMHOT0 JOr0BOPY, YKJIAIEHOr0 3 TBOPIIEM
o0’eKkTa mMpaBa 1HTEJIEKTYaJIbHOI BJIACHO-
CTl, IO HOTIPIIYIOTH MOT0 CTAHOBHUIIE IIO-
PIBHSHO 31 CTAHOBHUIIEM, IlepeadavyeHnM
3aK0HOM a00 THIIOBHUM JIOTOBOPOM, € Hi-
KYEMHUMH 1 3aMiHIOIOThCSI YMOBAMH, BCTA-
HOBJIEHMMH TUTIOBUM JIOTOBOPOM ab0 3aKo-
mHoM. To0TO, MOMKHA CKa3aTH, IO 3AKOHO-
OaBellb BU3HAB THUIIOBUM JIIITEH31HHNIA
IIOTOBIp 34 B3lpellb, SKWI IIOBMHEH MICTHU-
TH BCl 1CTOTHI yMOBH, BU3HAYEH] JJIS TAKO-
r'o JOrOBOPY.

Posrnsmaroun nmuraHHd mIpaBa TBOP-
YUX CIIIJIOK, 3BEPHEMOCS J0 II0JIOKEHD
Baxony Vrpaiam «IIpo mnpodecittanx
TBOPYHUX IIPAITIBHUKIB Ta TBOPYl CIILJIKIY,
CT. 3 SAKOTO cepeJl OCHOBHMX HAIPSMIB Ji-
SITBHOCTI TBOPYOI CITIJIKM BCTAHOBJIIOE
TypOOTy TpPO HPaBOBUM, COI[IAJTBHUU 1
npodeciiHNN 3aXUCT UYJEHIB TBOPYOI
criiku [7]. Ixmmoro o6oB’a3ky 1omo mpa-
BOBOI IMATPUMKHN TBOPYOI CHIJIKH CBOIX
YJIEHIB 3aKOH He MICTHTBH, TOMY MOMKHA
3po0UTH BHMCHOBOK, IO Ile HUTAHHS II0-
BUHHO OlJIBII IeTaJIbHO PEeryJoBaTUCSI
craTyToM ab0 BHYTPIIIHIMU JOKyMeHTA-
MM KOKHOI TBOPYOI CIILIIKH.

Jliisa Toro 1106 3’sicyBaTH, AK peasiay-
€ThCA I HOPMA TBOPYMMM CIIIJIKAMH,

HaMu OyJi0 HAIIpaBJIEHO JIMCTH Ha ajpe-
cu, 3a3HaueHl y PeecTpl TBOpYUX CITLJIOK,
o oirybJrikoBaHl Ha caiTi MiHicrepcTBa
octuii Yepainu [8], 22 crijikam 13 3amu-
TAHHSAM, YA YXBAJeHO HUMU TUIIOBUMI JIi-
MeHIITHUH JOTOBIP JJIS BUKOPUCTAHHS 1X
YJeHaMM Ta YK 3alUTYITh OCTAHHI
TaKWUH JOTOBIP Y KEPIBHUX OpraHax CITiJjI-
Ku. ¥ BIOIIOBIAb HAMIUINIO 6 JIKUCTIB, ¥
KOKHOMY IIOBIJIOMJIAJIOCS PO Te, IO
TAaKWM TUIIOBUI JOrOBIp He Oys0 yxBaJie-
HO 1 BiJI 4JIEHIB CIILJIKA TAKUX 3aIIUTIB He
HAIXOIUJIIO.

TaxuMm YMHOM, BBAKAEMO 34 JOILILHE
IOCJIAUTH, 3BIIKM YMHHE 3aKOHOJABCTBO
Vipaluu ycmagkyBaso IMOJI0KeHHS 1010
THITOBUX JOTOBOPIB.

Tak, y miepiitoMmy pagsHCHKOMY 3aKOH1
3 aBTOpChEKOro mpasa «lIpo ocHoBM aBTO-
pCBbKOrO IIpaBay, 1o 3arBepmkenuit [lo-
cranoBoio llernrpanbuoro Buxomasdoro
Kowmirery Ta Pagu Hapomumx Komicapis
CPCP 30 ciunsa 1925 poky, BU3HAETHCS,
1110 aBTOPChKE IIPaBO MOKe OyTH BIIUyske-
He 3a BUJTAaBHUYHUM JIOTOBOPOM a00 1HIITNM
3aKOHHHUM CII0COOOM, OMHAK HA 3aKOHO-
JAaBUYOMY PIBHI He BH3HAETHCA HEOoOX1J-
HICTb 3aTBEPIKEHHs THUIIOBOI pOpMH I0-
roeopy [9]. Binpimre Toro, oKpiM BHMOTH
MIOJ0 IHUCHMOBOI (QOPMH Ta €IHHOTO

000B’SI3KOBOT0 €JIEMEHTY JIOTOBOPY — «Xa-
pPaKTepy BHUKOPUCTAHHS AaBTOPCHKOTO
mpaBa» — IHIII BUMOIM He BCTAHOBJIIO-

orbesa. Y mocranosl «IIpo ocHoBu aBTo-
pcbkoro mpasa» Big 16 TpaBus 1928 poky
(m. 19) Bike OyJi0 ImepembadveHo, IO 3aKO0-
HOJABCTBOM COIO3HHX PECHyOJIiK 3aTBEP/I-
SKYIOTBCSI HOPMH, III0 PeryJolTh BUIAB-
HUY1 IOTOBOPHU HAa JIITepaTypHUH TBip, HA
MY3WYHHUH TBIp TA4 JOTOBOPH HA YCTYIKY
mpaB Ha myOJiiyHe BUKOHAHHS TBOPIB, 30-
KpeMa «00O0B’SISKOBHH 3MICT JIOTOBOPY»,
miHiMaapHu roropap torro [10]. Ilocra-
HOBA Bix 8 :xoBTHA 1928 poky (1. 26) Bike
IPSIMO BCTAHOBJIIOE, IO TUITOBUM (HOP-
MAJIbHHUM) BUOABHUYMI IOrOBIp Ha JIiTe-
partypHU# TBip 3aTBepmkyeTbess Hapom-
auM Komicapiatom OcBiTh, Ta 3a3Hauae,
110 BUIABHUYHUI JIOTOBIPp MOKE MICTUTH
1HIINl YMOBH, HIK THUIIOBUH, OTHAK SKIIO
BIH TIOTIPIIIy€e MOJIOJKEHHS aBTOPIB, TO He
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Mae CHJIM 1 3aCTOCOBYIOTHCS TOJIOKEHHS
THUMOBOTO JToroBopy [11].

OxHAaK 3TiIHO 3 JOKTPHUHOIO TOTO Yacy,
Takl JOTOBOPH CTPYKTYPYBAJIUCH SIK
«yCTyIIKa IIpaB» HA MEBHUM TepMiH, IO
BIIPI3HSAIOTHCS BIJl Cy4aACHOTO Ii pO3yMiH-
HS SIK «I03BLD». ¥ IIJIOMY, BBAKAETHCS,
1m0 y cdepi aBTOPCHKOr0 IpaBa MPOTSIrOM
TPUBAJIOTO YacCy OCHOBHUM JIOTOBOPOM
III0JI0 POSIIOPSIIKEHHS MAaWHOBUMU IIpa-
BAMH Ha JIITEPATYPHI Ta XYIOKHI TBOPU
0yB BumaBuHmuwnit gorosip [12, 131]. Tum
He MEHIII, i Yac TaK 3BaHOI IIepIroi Ko-
mudikamii, y [IK YVPCP, akuit mabpas
yuHHOCT1 1 Jriotoro 1923 poky, He MICTH-
JIOCSI TIOJIOMKEHDb 3 aBTOPCHKOTO IIpaBa. Y
1947 porri, Koyt OyB HIATOTOBJIEHUI Yep-
rosuii upoexr IIK CPCP, akwuit maB 3ami-
HUTH OIIOYNHA KOIEKC Ta, BIAIOBIIHO, BH-
CTYIIUTH OCHOBOIO JJISI BHECEHHS 3MIiH y
peciryOIiKaHChKI IIMBIJIBHI KOIEKCH,
pruouno 3 [TK YPCP 1923 poxy, BiH yike
MICTHUB IIOJIOMKEHHS «ABTOpCHKE IIpaBo.
Bunasauuwnii, mocTaHOBOYHUH, CIleHAP-
HuM gorosopw» (crarti 571-613), axi pe-
TyJIIOBAJM aBTOPCHKI ITPABOBITHOCHHHU.
Tax, arigHo 31 cr. 589, «aBTOpP Mae IPaBO
mepegaTy BHUAABHUIITBY, BUIOBUIIHIN
ycTaHOBl a00 1HIIM opraHi3ailii oxpemi
IIPABOMOYHOCTI, K1 BUILIMBAIOTE 13 aBTOP-
cbKOro Impasa. Taka mepemada 3[i-
CHIOETLCA HA IIJCTaBl BUOABHUYOILO, IIO-
CTAHOBOYHOTI'O, CIIeHAPHOro a00 1HIIOro
moroBopy» [13, 142]. Crartst 591 1poro
IIPOEKTY BCTAHOBJIIOE, 1[0 BUIABHUYMII,
TIOCTAHOBOYHMUIT a00 CIIeHAPHUE JOTOBOPH
YRJIIATAI0ThCS HA OCHOBI THUIIOBUX JIOTOBO-
plB, AKl 3aTBEPIKYIOTHCSI IIOCTAHOBOIO
Pagu Miuictpis CPCP.

8 rpymaa 1961 pokry OyJio yXBaJieHO
Bakon CPCP «Ilpo sateepmzenns OcHoB
muBlLIbHOro0 3axoHomascrBa Cormosy PCP Ta
COIO3HHUX peciyOmik» [14], axmit HaOpas
ymuHOCTI 1 TpaBHA 1962 pokry. Cepern iH-
mroro, cr. 101 mepengbadasia HASBHICTH TH-
OBHX JTOTOBOpIB. ByJio BcTamorieno, 1o
THIIOB1 JIOTOBOPY IPO BUKOPUCTAHHS TBOPY
(BUIaBHUYMH, TTOCTAHOBOYHUM, KiHOCITE-
HApPHUHI Ta 1HII aBTOPCHKL JOTOBOPH) 3a-
TBEPIKYIOTHCA B OPSAIKY, BCTAHOBJIEHOMY
s3akoHogascTtBoM Corosy PCP Ta comosnux

peciryoutik. 111 mostoskeHHS 3HAUILIN CBOE
mojaJibine BimoOpaskenus y cr. 503 ITK
YPCP, 1o Habpas ymHHOCTI 1 ciuHa 1964
POKY, SKa BCTAHOBJIIOBAJIA, IO ABTOPCHKI
IJOTOBOPH YKJIAHAIOTHCS BIAIIOBIAHO OO TH-
moBux g0roBOpiB [15]. Tumosi aBTOPCHKL
IOroBOpH 3aTBepm:xyorhess Pamoro Mimi-
crpiB Yrpaincerol PCP a6o 3a i1 mjopyuen-
HAM BIAIIOBIIHAMHY BiJIOMCTBAMH 1 TBOPYH-
MU CILJIKAMH.

3aK0HOIaBCTBOM TOTO Yacy HAJIaBaJio-
CsI BEJIMKOTO 3HAYEHHS TAKUM THUIIOBUM
nmoropopam. Tak, y Komenrapi 1o cr. 503
IIK VPCP moscumoBajocs, 1o I dac
VRJIQIEHHS aBTOPCHKUX TOTOBOPIB MOJK-
JIUB1 OKpeMi BIICTYIX Bl TUIIOBUX JIOTO-
BOpiB [16, 483]. Jlo3BosIsIETHCA yKJIAOATH
aBTOPCHKHUU JOTOBIP 3 1HIIMHUM ITOPAIKOM
BUKJIAJIEHHS HOr0 yMOB, OTHAK HE J03BO-
JIETHCS BIACTYHATH Bl 3MICTy THIIOBOI'O
IOrOBOPY 1 IIOTIPIIYyBATH CTAHOBUIIE aB-
topa. He momyckaerbesa BEJIIOUEHHS B [I0-
roBip TAKHUX YMOB, SIKl CylepedaTh 1HTe-
pecaMm mep:xkaBu. 1[1 yMoBH BU3HAIOTHCA
"HemiicHumMu. Hemi#icHiCTb ITeBHOI YMOBH
IIOTOBOPY HEe Bele 0 aHyJIOBAHHS IOT0-
BOPY B IILJIOMY, BOHA 3aMIHIOETHCS BIJIIIO-
BIJIHMM ITPABUJIOM 3aKOHY YM THIIOBOTO
morosopy. s crarTa Takosx MicThIa BH-
KJIFOUeHHS 100 lepapxil TOBHOBAMKEHb
misk CPCP ta YPCP, a came, xoiu 1o Bi-
moma CPCP 06yJio BimHeCeHO 3aTBEepIKeH-
HS TAKHUX IOOBOPIB.

Ha Bcecorsuomy piBHI 0y10 yXBaJIEHO
Ta 3aTBepI:keHo Harkaszom Komitery 110
npeci npu Paxi Mimicrpis CPCP Big 10
KBITHS 1967 pory Turosuit BugaBHUINA
JIOTOBIP HA TBOPH IIOJITHUYHOI, HAYKOBOI,
BUPOOHUYIO-TEXHIYHOI, y400BOI Ta 1HIIIOT JIi-
Teparypu (KpiM JITepaTypHO-XYIOMKHIX
TBOPiB). [lum Ke Haraszom 3aTBEPIKEHO
Turosuit BUOaBHUYMIA JOrOBIP HA JITepa-
TypHO-XymoskH1 TBopu. MiHicTepcTBOM
kyasTypu CPCP 6yio saTBepmxeno Turo-
BUM BUOABHUYMIA JOrOBIp HA TBOPH 00pa-
3orBopyoro mucrerrrsa (Big 20 ymmnHsa 1963
poky), TumoBuii IIOCTAHOBOYHUI JTOrOBIP
HAa HeomyOJNIKOBAHUM ApaMaTUYHUN TBIp
(B 24 Gepesusa 1956 poxry), Tumoswuii ciie-
HApHUHA JOTOBIP A XYIOMKHIX (PlIBMIB
(Big 22 srororo 1956 pory), Tumoswmit goro-
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BIp JIJIs JIITEPATYPHUX CIIEHAPIIB IT0 HAYKO-
BO-TIOITYJISIPHUX TA yY00BUX KapTUHAX (B
20 Gepesnsa 1962 pory). MinicTepcTBOM Ki-
"Hematorpadgii CPCP 0yso 3aTBepaxeHo
TurmoBuit KOroBip OIS JOTEPATYPHUX CIIE-
HaPIIB 110 JIOKYMEHTAJIbHUX 1 BUIOBUX Kap-
TuH Ta TUIIOBMI [OTOBIP 3 KOMITO3UTOPOM
HA HAMIMCAHHS OPUTIHAJIBHOI MY3UKH IO
KIHOKAPTUHH. Y CHUTyallll, KOJIM IJI IIeB-
HOr0 BHAY BHKOPHCTAHHS TBOPY Ile He
OyJIO 3aTBEPIKEeHO TUIIOBHIL JIOrOBIp, Opra-
HI3aI[sIM J03BOJISIJIOCA BUKOPHUCTOBYBATH
BJIACHI (QOPMYJIApH, HAIPHUKIAI, TaKa
MIPAKTHUKA ICHyBaJa [JI BUOAHHSA My3W4-
HUX TBOpIB [16, 484].

V 1IbOMY acIIeKTl JOPEYHO 3raJaTH IIPo
0COOJIMBUI CTATYC YIPABJIIHHSA OXOPOHU
aBTOPCHKUX IIPaB, SIKI CTBOPIOBAJIMCSA Y
crirami TBopumx caiok CPCP (mampuk-
nag, y ckiaam CIJIKM OHCEMEHHUKIB
CPCP, roomepatuBHOMY 00’emHanHl «Bce-
xymosguur» (Cminka xymosxxuukis CPCP).
3rigHo 3 YMHHUM 3aKOHOJABCTBOM IIPO BH-
HAropody 3a IIyOJiYHe BUKOHAHHS, BHKO-
PHUCTAHHSA JIITEPATyPHOI'0 YW MY3UYHOTO
TBOPY Y 3allMCl, BAKOPHUCTAHHS TBOPY JEKO-
PATUBHO-IIPUKJIAJHOTO MUCTEIITBA Y IIPO-
MICJIOBOCT1, aBTOpP He MAB MOKJIMBOCTI OT-
PUMYBATH BUHATOPOJY CAMOCTIMHO, a BU-
KJIIOYHO Yepe3 Takl yIPaBIIHHSA AK 4JIeH
BIAIIOBIOHOI crikm [17, 224, 226]. 11 =
VIIPABJIHHSA 3MIMACHIOBAJIN KOHTPOJIH 1 Ha-
VIO 34 3aKOHHICTIO YKJIAOEHHX aBTO-
PCHKMX HoroBopis [17, 232].

VY sp’asky 3 npuenuauuam CPCP mo
BceecBiTHROI KoOHBeHINI IIpo aBTOPCHKE
mpaso y 1973 poiri, 10 IIUBLIBHUX KOIEK-
ciB Oysau BHeceHl 3miHu. BimmoBimHo 10
Vraay Ilpesunii Bepxosuoi Pagu CPCP
Bl 21 mororo 1973 pory «Ilpo BHeceHHs
3MiH 1 gonoBHeHb 10 OCHOB IIMBLILHOTO
saxomomasctBa Cowo3y PCP 1 comoammx
pecuyomir» mo IIK Vepaimceroi PCP
Oyay BHeCEeHl 3MIHM Ta OIIOBHEHHS, 30-
KpeMa, BCTAHOBJIEHO  HOBUM  THII
IoroBopiB — Jrirensiiui [18]. Tak, cr. 500
IIK YPCP 6ysa amiHeHa Ta BCTAHOBJIIOBA-
Jia IBa TUIN aBTOPCHKUX JOrOBOPIB — aB-
TOPCHKWH JIOrOBIp IIPO Iepemadyy TBOPY
IIJIsI BUKOPUCTAHHS Ta ABTOPCHKUM JIIIIeH-
3iftHui q0oroBip. BHeceHumMu aminaMu Ha-

maHo Olapiry cBobOOdy HQOTOBOPIB, 31
ct. 503 0yJ10 BUKJIIOYEHO OJIOMKEHHT «AB-
TOPCHKI JOTOBOPH YKJIAZAITLCS BIAIIOBIJI-
HO J0 THIIOBHX JIOTOBOpPIB», AKe 3 1963
POKY MaJIo IMIIEpATUBHUN XapaKTep.

YXBajleHUM HOBUM 3aKOHOM YKpaiHH
«IIpo aBTOpPCHKE TIPABO 1 CyMIKHI TpaBa» y
1993 por, y m. 3 cr. 29, axa peryJmoBaia
JIOrOBOPH HA IIPaBO BUKOPHCTAHHS TBOPIB,
mependavaocs IIpaBo BIAIOBIIHHUMU Bi-
JIOMCTBAMH Pa30M 13 TBOPUMMU CITLIKAMU
CKJIAATH IIPUMIPHI aBTOPCHKL JOCOBOPH
[4]. IlyakT 4 BU3HAaYaB, 110 aBTOPCHKHUI J0-
TOBIp MOKe MICTUTH YMOBH, He Iepeaoave-
HI IPUMIPHUM JOTOBOPOM. YMOBH JIOTOBO-
Py, IO MHOTIPIIYIOTH CTAHOBUIIE aBTOPA
(#foro IIPaBOHACTYITHUKA) TIOPIBHSAHO 31 CTa-
HOBHIIIEM, BCTAHOBJICHNM YUHHNIM 3aKOHO-
IABCTBOM, € HEIIHACHIMU.

Ha croromui saxomHomaBcTBO YKpalHu
PO3BHBAETHCSA, OCTAHHI CYTTEBl 3MIHU Y
3aKOHOZABCTBO OyJIM BHECEH1 yXBaJIeH-
HaMm 3axony Ykpainu «IIpo edexruBue
yIIPABJIIHHSI MalHOBUMH IIpaBaMH IIpa-
BOBJIACHUKIB y cdepl aBTOPCHKOrO IIpaBa
1 (a60) cyMmimxHUX TpaB», AKUA HaOpas
ypHHOCTI 22 nmmHsa 2018 poxy [19].
IIyaxrom 4 crarri 10 11bOT0 3aKOHY BH-
3HAYEHO IIPAaBO Ta, BIAMOBIIHO, AK MOT0
peaJtisarriss, 000B’SI30K OpraHis3allii KoJIeK-
TUBHOI'O0 YIPABJIIHHS ONPHUJIIOIHIOBATH
Ha Beb-cadiTi Ta MATPUMYBATH B AKTY-
AJIBHOMY CTAHI THUIIOBl JOrOBOPH 1 IPO-
eKTHU IIOIlepeaHiX TapudiB, 3aTBEPIKeH]
OpraHi3alfiero KOJEeKTUBHOI'0 YIpPaBJIiH-
. [lag HopMa movasia BUKOHYBATHUCS.

Bymo 6 mHenpaBu/IbHO pO3IISIATH IIH-
TAHHS TUIIOBOTO JIIIEH3IHHOTO JO0Tr0BOPY
JIMIIIe 3 TOYKK 30py aBTOPCHKOTrO IIpaBa.
Bigrax sarasbHMi aHAi3 HOPMATHBHO-
IIPABOBUX AKTIB PAJAHCHKUX YaCIB 3 IPO-
MUCJIOBOI BJIACHOCTI Ta TOPTOBEJILHUX
MAapOK CBIOYNTD, 1[0 TAKUX TUIIOBUX JIOI0-
BOpIB He OyJ0 3aTBepkeno. Hamwu 6yiro
CIPSIMOBAHO MOIIYK Ha 3’SCyBAHHS HAa-
SIBHOCT1 THUIIOBHX JIOTOBOPIB IJIS BHOAYL
IPHUMYCOBOI JIIEeH311 (HAIPUKIAI, SKIIO0
Ha BHHAaX1I 0yJI0 BUIAHO IATEHT, a He aB-
TOPCHhKE CBLIOIITBO, TA BUHAXIJ Mae 0C00-
JIUBEe 3HAYEHHS IJIS PAIsHCBKOI JepsKa-
BH), OOHAK BIJIOBIIHI HOPMAaTHUBHO-IIPA-
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BOB1 aKTH He PeryJIioioTh Ite mutanus. Ha
MmiJICTaBl IIPOBEIEHOI0 aHaJIi3y He BapTO
KaTeropuvHO CTBEPIKYBATHU IIPO BIACYT-
HICTh THIOBUX J0TOpiB. MoskHA mpuUmy-
CTHUTH, 1110 BOHU He IiepeadadeHi Ha PiBHL
HOPMATHUBHO-IIPABOBUX AaKTIB, OJHAK,
MOKJIMBO, 3aTBEP/IKYBAIUCA HA PIBHI IX
BUKOHABIIIB.

Bucuosok. TakuMm 4ymHOM, MOKEMO
CTBEPIKYBATH, III0 HAPa3l Hemae Tiel He-
00XITHOCTI Y 3aTBEPIKEHH] TUIIOBOTO JIi-
IeH31HOT0 JOTOBOPY, AKA MaJia MICIie B
PaISHCHK] YacH, KOJIU HEI0IeP:KAHHS 1I0-

mpasa. Jloriuaum 0yJI0 BCTAHOBJIEHHS TH-
moBoi hopMu i 00OB’SI3KY JIepsKaBHOI pe-
ecTpallii, Ta KOJX Jep:kaBHA peecTpallis
nepecrayia 0yTu 000B’SI3KOBOIO TA BIIIIO-
BIOHO IO 3aJeKJIAPOBAHOTO IIPUHIIUILY
¢BOOOAM ITOrOBOPY, 3 HPAKTHUYHOTO OOKY
SAJTUIIUIINCS JIUIe ITPUMIPHI TOTOBOPH,
Kl MalTh PEKOMEHIAINMHUNA Xapakrep.
Tobro, momomenna 4. 1 cr. 1111 K
Vipaluu om0 3aTBEpIKEeHHA YIIOBHOBA-
JKeHHUMH BigoMcTBaMu ab0 TBOPYUMU
CIILJIKAMU THUIIOBUX JIIIEH3IAHUX JOr0BO-
PiB BTPATHJIO AKTYAJIBHICTD. &

JIO¥KEeHb THUIIOBOTO JOTOBOPY IIPU3BOIMIIO
10 HeJ1IACHOCTI.

3a pagsHCBKHX YaciB TUIIOBUM I0TO-
BIp ywJamaBcsa y cdepl aBTOPCHKOTO
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Hagitimia go pemaxkinii 24.05.2019 pory

Cmopoauua A. Tunossle JTUIEH3MOHHBIE JOTOBOPEI COIIACHO 3aKOHOIA-
TeJIbCTBA YKPAUHBI: HCTOPUS ¥ COBEPEMEHHOCTh. B cTaThe IIpoaHaIn3upoBaH BO-
IPOC HOPMATHUBHO-IIPABOBOTO PEryJIUPOBAHUSA THUIIOBBIX JIUIIEH3UOHHBIX JOTOBOPOB B
COOTBETCTBHUH C JIEHCTBYIOIAM 3aKOHOATEIBCTBOM Y KPAWHBI M XPOHOJIOTHS CTAHOBJIE-
HUS U PA3BUTHUS COOTBETCTBYIOIIET0 COBETCKOT0 3aKOHOIATEeIbCTBA, B YACTHOCTH, O TH-
TOBBIX JIOTOBOpPAaX B aBTOPCKOM mpaBe (M3maTesbcKue MoroBopsr). MccmemoBaH Bompoc
darruueckoit peanusarmu u. 1 cr. 1111 I'paskmanckoro komexca YKpawHbI 00 yTBEp-
SKJIEHUWHN TUITOBBIX JINIIEH3WMOHHBIX IOTOBOPOB.

Kniouesvie cniosa: JTUIEH3NOHHBIN TOTOBOP, AaBTOPCKUM JOTOBOP, THUIIOBOM JOTOBOP,
pacriopsiskeHue IpaBaMi WHTEJJIEKTYaJIbHOM COOCTBEHHOCTH, TPAKIAHCKOe 3aKOHOIA-
TEJILCTBO
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Smorodyna A. Model License Agreements under Ukrainian Legislation:
the Past and the Present. The article analyses the actual implementation of the
clause 1 of Article1111 of the Civil Code of Ukraine on the approval of model license
agreements by authorized agencies or creative unions. It describes the legal status of
listed subjects and examines their actual realization of mentioned powers. It turns
out that the Ministry of Economic Development and Trade of Ukraine has approved
the samples of the contracts in the field of copyright and related rights, which have
recommendatory nature. Creative unions do not approve the respective model con-
tracts. The author turned to the history of the establishment and development of rele-
vant Soviet legislation on the model contracts in copyright law. This issue has been
investigated in chronological order. It studies the relevant provisions of Soviet legisla-
tion regarding the model publishing agreements (since 1925) as well as the change
and transformation of these provisions. It was discovered the dependence of these
provisions with the obligatory state registration of contracts and implementation of
the principle on freedom of the contract. In conclusion, author states that the men-
tioned law has lost its relevance and should be deleted herein.

Key words: licensing agreement, author's contract, model contract, disposition of
intellectual property rights, civil law
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