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V¥ craTTi poSIVIAHYTO IMUTAHHS BIIMBY 1HBECTHINIMHUX CIOPIB «IHBECTOp-JepsKaBa» Ha
HAITIOHAJIbHI CUCTEMH IPABOBOI OXOPOHU TA 3aXUCTY IIPAB IHTEJIEKTYAJIbHOI BJIACHOCTI Aep-
SKaB, 1[0 CTAJIM CTOPOHOK TAKUX CIIOPIB; IIJIAXY BUPINIEHHS TAKOrO BILIUBY, 3aIlIPOIOHOBA-
"l E€BponericbkuMm Co030M B yromax IIpo BLIBHY TOPTIBJIIO 13, BimmosimHo, Kamamomo Ta
Tywicom. lmsixoM HOPIBHSIIBHOTO aHAJI3y BKA3AHWX YIOJ BUJIJIEHO THIIOBI IIOJIOYKEHHS,
1[0 PETYJIIITH MUTAHHS 3aXUCTy 1HO3€MHHUX 1HBECTHIH 1 MAITh BIJIMB HA CUCTEMY IIPAB
1HTEJIEKTYaJIbHOI BJIACHOCTI.

Knwouwosi cnosa: bBaraTtocTopoHHIN 1HBECTHIIMHUN Cyd, I1HBECTHUINNHI yrogu
Espomneiiceroro Coway, MiskHApOAHEe iIHBecTHUINHEe mpaso, yroga TPIIIC, yroga mpo BiIbHY
TOPrIBJII MK YKpainowo ta €C, yroma mpo BIIbHY TOPTIBI0 M YEpainoo Ta Tymicom

Beryn. Hammpukisin KBITHS IIEOT0 POKY
Cyn copaBemimBocTi  E€BpPOMmEHCHKOT0
Cor03y OIPUIIIOIHUB BHCHOBOK y CIIpaBi
1/17 [1] 1momo BIAMOBIAHOCTI JBOCTOPOHHD-
OT0 MeXaHI3My BUPITIIEHHS 1HBECTHUINIHHUX
criopiB, Axwmit mictuthess y Poamaim 8 Bee-
OCSI3KHOI €KOHOMIUHOI Ta TOPrOBEeJIbHOI
yromu misk Kanamoro ta €C [2], mpaBy €8-
pomeiiceroro Coray. Bimmosimarouwm Ha

3anut Gesprificbkoro ypsay, Cyn marsep-
B CYMICHICTh 3a3HAYEHOT0 MEXaHI3My 13
nepsuaauM 1paBom €C. Ile pimenusa
MOJKe CTATH IIEPIITUM KPOKOM Ha IIJIAXY 110
CTBOpEeHHSI BaraTocTOpoOHHBOTO 1HBECTH-
IMIAHOTO Cy/Ty, 3aCHYBAHHSI SIKOr0 €BPOCOI03
MIOIIEPETHBO IIPOCYBAE IIIISTXOM YKJIATAHHS
JIBOCTOPOHHIX TOPTOBEJIBHUX yrof. Posim
OO0 3aXUCTy 1HBECTHIIN, 30KpeMa,

" Ile maykoBe IOCIIIsREHHA 0TpUMAaJio IHAHCOBY MATPUMKY Bif €Bporeiicbkol Kowmicii y pam-
kax nporpamu EIPIN-IS (momep rpanty: 721733-EIPIN IS-MSCA-ITN-EJD).
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BRJIIOYEHO [0 YTOJI IIPO BLIBHY TOPTIBJIIO 13
Cimranypom [3], Kamamowo [2], Berua-
MoM [4], mo mpoekry yromu 3 Tymicom [5].
BararocropoHHI#il 1HBECTHI[IHHUNA CYI
TMOKJIUKAHUN 3aMIHUTA MeXaHi3MU BUPI-
MIeHHS 1HBEeCTUIINHUX CIIOPIB, 0 PYHK-
IIOHYIOTh HAa IIiACTAaBl JBOCTOPOHHIX 1HBE-
CTHI[IHUX JIOTOBOPIB MIK IepiKaBaMU.
3aJjIeskHO Bl BUSHAYEHHS [IOHATTS «1HBe-
CTHIIIS» TA PEIITH IIOJIOKEHDb TAKKUX 1HBe-
CTHUIIAHUX TOTOBOPIB, IIPEIMETOM 1HBe-
CTHUITIHHOTO CITOPY MOKYTH CTATH 1 IIpaBa
IHTeJIeKTyaJIbHOI BJIacHOCTl. 30Kpema,
MIXXHAPOSHA MPAKTHKA BKJIIOYAE TAKI 1H-
BeCcTHUININHI cropu 1tiei kateropii: Philip
Morris ipotu Ypyreato [6]; Philip Morris
mpotu Ascrpasii [7]; Eli Lilly omporu Ka-
Hagu [8]; Bridgestone npotu [lanamu [9];
Gilead mporu Yrpainu [10] Ta immmi.
Yroga mpo acoriairio Mizk YKpaiHoo Ta
Esponeticbknm Cowsom [11], sika Habys1a
yuHHOCTI 1 BepecHs 2017 p., He MICTUTH
TI0JIOKEHbB, 10 PETYJII0ITh CTBOPEHHS 3a-
3HaveHoi 1HcTuTyIni. BogHouac cr. 89 BKa-
3aHOl Yroau mependadyae MOMKJIUBICTD IIPO-
BeJeHHs TOJAaTKOBHX IIEPEMOBHH, III0 Ma-
TUMYTh HA METI YKJIAJAHHS YyTOMHU IIOI0
3a0e3meyeHHs 3aXUCTy 1HBECTHUINH Ta Me-
XaHI3My BUPINIEHHS 1HBECTUIIMHUX CIIO-
piB. IlpakTnka okpemMoro miAITUCAHHS
YTOU TIPO BIJIBHY TOPTIBJIIO TA YTOIU IIIOI0
3aXMCTy 1HBECTHUIIN BKe Mae MICIe y Bif-
HocmHax Mk €Bpomeiickkum Comosom Ta
Cinramypom [3]; 10 TOrO %, BOHA 320X0Yy-
erbea Cymom crpasenyiuBocti [12] Ta €spo-
neiicskoio Kowmiciero [13, 31]. BigmosizHo,
Vrpaina TakoK MOKe OU4IKyBaTH HA ITPOIIO-
SUINI0 MINUCATH 1HBECTUININHY yromy 3
€spocorosom un mpuegHaTHCA 10 Bararo-
CTOPOHHBOTO 1HBECTUITIMHOTO Cydy. ¥ paxo-
BYIOUHM BUINle3a3HAYEHE, BBAKAEMO 34 II0-
IMJThHE POSTJITHYTH MeXaHI3M, 3aIIPOIIOHO-
paumii  €BpomeiickkuMm  Cormosom, y
KOHTEKCTI H0r0o BILJIMBY Ha HAIIOHAJIBHY
CHCTEeMy IIPABOBOI OXOPOHU Ta 3aXHUCTY
[IPaB 1HTEJIEeKTYaJIbHOI BJIACHOCTI.
JlireparypHuit orsian. Brius inBe-
CTHUIIMHMX CIIOPIB HA HAIIIOHAJbHI CHCTE-
MM TIPABOBOI OXOPOHHU TA 3aXUCTy IIPaB 1H-
TEeJIEKTYAIbHOI BJIACHOCTI JOCIIIIMKYBABCS
B. Mepxkypio [14], C. Knonuinceri [15],

X. I'pocce Pyse-Kamom [16], C. Xo [17],
K. Taiirepom [18] Ta iammmvu. 3okpema, 3a-
3HAYeHl aBTOPH, CIUPAIYNCHL HA HAABHY
MPAKTUKY BUPIIIIEHHS 1HBECTUIIHHUX CITO-
PiB IIIOJI0 TIPAB IHTEJIEKTYaJbHOI BJIACHO-
CTl, aHAJI3YITh BILINB 1HBECTHUINHHMNX
CITOPiB HA CyBEpEHHeE IIPaBo JEPKaAB Pery-
JI0BaTU BKasaHy cepy [16]; Ha immie-
MEHTAI[II0 depKaBaMi THYYKHX II0JIO-
skerb yromu TPIIIC [16]; ma Bumauy nep-
JKABAMU IIPUMYCOBUX JIIeH31# [17] Toro.
Pasom 13 TuM, BKasaHl OUTAaHHS JI0C1 He
BUCBIT/IIOBAJIMCS BITIYM3HAHUMU BYCHUMU.

Mera mocaimskenns. OCKUIBKH IPyH-
TOBHHMM aHAJI3 B3aeMOll 1HBECTUINIMHIX
CIIOPIB 13 BITYMIHSIHOIO CHCTEMOI0 IIPAaBO-
BOI OXOPOHHU Ta 3aXWCTy IIPAaB IHTEJIEKTY-
aJIBHOI BJIACHOCTI y I[JIOMY, T, 30KpeMa,
y KOHTEKCTI IIPHUETHAHHS [0 JIBOCTO-
POHHBLOI'0 MEXAHI3MY BHUPIIIEHHS TAKHX
criopiB 13 €ppornetickkum Coro3om, moTpe-
OyBaTHMe JOCIIIKeHHS, YU 00Car IIepe-
OLIBIITyBATHME 00CAT HAYKOBOI CTATTI, 11
myOJTIKAI[lA Mae Ha MeT1 JIMIIIe PO3II0YaTH
HAYKOBY JUCKYCI0 Ha BKa3aHy TeMy, SKa
mepeayBaTUMe MOTEHIIIMHOMY yKJIaTaH-
HIO YTOOU IIIOA0 3aXUCTY 1HBECTHINMN MIMK
Vipaimomo Ta €sponeiickkum Coo30M.

Bukinang ocuoBHOro marepiany mo-
caigxeraHa. QQenad O0CHOBHUX NOJO-
JHCEHb  MINCHAPOOHUX IHEeCMUULIHUX
yeoo. Ha MiskHApPOTHOMY PIBHI, HOJIOMKEH-
Hs PO 3aXMCT 1HO3eMHUX 1HBECTHIIN Ta
MEXAaHI3M BPEryJIOBAHHS 1HBECTHUIIIMHUX
CIIOPIB BHU3HAYAKIOTHCI JBOMA OCHOBHUMU
KaTeropisiMu yroi: Io-IiepIie, JBOCTOPOH-
HiMu (pimire, 0araToCTOPOHHIMU YK pe-
rioHAJbHUMH) 1HBECTHUINHHUMHI YroIaMU
MiK JepskaBaMu; IOo-Ipyre, CrelliaJbHIM
PO3ILIOM, IO € YACTHHOIO IITUPIIOI YIOau
PO BUJIBHY TOPTIBJIIO MK JepsKaBaMu
[16, 151-152].

3arajbHON METOX TAKHX 1HBECTHIIIH-
HHUX JIOFOBOPIB € CTBOPEHHS CIIPUATINBUX
YMOB IJIs 1HBECTYBAHHS I'pPOMaIgdHAMU
OmHi€el 3 IepsKaB-IIOINCAHTIB Y €KOHOMI-
Ky 1Hmroi (IHIMHX) JepsKaB-IiAINCAHTIB
[19; 5, cr. 1.1], a TAaKOMX 3aXMCT TAKHX 1H-
BecTHUIl [2].

BuszaueHHd II0HATTS «IHBECTHUIIID» BiKe
y IIepIIiii JBOCTOPOHHIN 1HBECTHINIMHIN
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yromdi, 1o OyJsa migmucana Mixk Himeddw-
Hoto Ta ITaxucramom y 1959 porti, BKJ/IIO4Ya-
JIO «IIATEHTH Ta TEXHIYH] 3HAHHSI IK OIHY
3 dopm 1HBecTuinii [19, cr. 8]. ¥V momasib-
IIOMY, 3HAYEHHA IIPaB 1HTEJIEKTYyaJILHOI
BJIACHOCTI ITiJ] 9aC BEIEHHS I'OCIOIaPCHKOI
SAIBHOCTI IPU3BEJIO 0 iX OLIBII JeTajIb-
HOI'O PEryJIlOBaHHS, 30KpeMa Y MIKHAPOI-
HUX IHBeCTUINNHUX yrogax. Tak, iHBecTH-
mittaa yroga mixk Cromydernumu [ltaramu
Awmepuru Ta VipaiHoro, mignucasa y 1994
porii, BEJIIoUae 10 opm, 1110 ix Mosxe Hady-
BATH 1HBECTHIILSA, YC1 BUIY IIPAB 1HTEJIEKTY-
aJIbHOI BJIACHOCTI, Pa3oM 13 IIpaBaMHu Ha
«BHHAXOOU B yCIX cdepax JIOACHKOl TiiIb-
HOCTI», KOMEPIIIMHI TAEMHHUIIl UM HABITH TO-
morpadii iHTerpasbHuUX MikpocxeMm [20,
cr. L1.a(IV)].

IliBHiuHOAMEepHUKAHCHKA yroma IIPO
BUILHY Toprieio mixk Kawmamoro, Mexcu-
ko ta CIITA (HADTA, auri. North Amer-
ican Free Trade Agreement, NAFTA) [21],
1o HaOyJ1a YrHHOCTL y 1994 porri Ta Biep-
IIIe cepej yrod BLIBHOI TOPTIBJIL MICTHJIA
OKpPEMHI PO3IIJI PO 3aXKUCT IHBECTHIIIH,
IIPSAMO He BKJIIOYAE IIPaBa IHTEJIEKTYaIhb-
HOI BJIACHOCTI J0 IIePesiKy popM «IHBECTH-
mi». HatoMmicTs Iie BU3HAUEHHS IIOIIU-
PIOETHCS Ha «IHIM BHAW MaTepPiajJbHOL Ta
HeMAaTeplaJIbHOL BJIACHOCTI, 110 Oysa Haly-
Ta B OYIKYBAHHI Y1 BUKOPUCTAHA 13 METOIO
OTPUMAHHS HPUOYTKY UM 13 1HIIIOI IIif-
OPUEMHHIIbKOI MeToo» [21, cr. 1139]. ¥V
CBOIO Yepry, Take BIIKPUTE BHU3HAYCHHS
IaJI0 3MOr'y aMepUKAHCBKIN apMmalies-
Tyl kommauii Eli Lilly posmouaru inBe-
CcTHINMHUN cmp nporu Kamagu Ha migcra-
Bl yronu HA®TA, mocuiaounchk Ha II0pPY-
IIeHHA CBOIX IIpaB IHTEJIEKTYyaJILHOI
BJIacHOCTI [8].

OxpiM popMaIbLHEX, IIPAaBa 1IHTEJIEKTY-
AJIBHOI BJIACHOCTI TAKOK IIOBMHHI BIJIIOBI-
IaTu 00 €KTUBHUM KPHUTEPIsM, III0 BUCY-
BAIOTBCA 10 KBAII(PIKOBAHOI 1HBECTHUII Ta
BU3HAYEH]l BIAIOBIMHOK 1HBECTUIIMHOIO
yromono. TakumMuy KpuUTepiaMu, 3aJIEKHO
BIJI TEKCTy yroIu, MOKYTH CTATH TPHUBA-
JIICTH 1HBECTHINI, i1 PU3HUKOBICTD, BHECOK
Karmmrasty ToIro [22, 279—-283]. Axio iuBe-
CTHIIMHUM CIIP PO3rJISIaeThCs Ha MiICTa-
Bl KomBeHInii 1mpo mopsmox BUpIIIeHHS 1H-

BECTUIIMHUX CIIOPIB MIX HepiKkaBaMH Ta
1HO3eMHUMH 0cobamu, KBaJripikoBaHa 1H-
BECTHUIIS TAKOXK Mae BIIIIOBIIATHA BUMO-
raM, cpopMyJILOBAHAM IIPAKTHUKOI PO3-
TJIAAy BKas3aHuX cropie MiskHapogHUM
IEHTPOM 13 yperyjJlBaHHA CyIepeduor
(amri. International Centre for Settlement
of Investment Disputes). 3okpema, #meTs-
Csl IIPO 3aCTOCYBAHHS TAK 3BAHOI'O TECTY
Cauriui, 0 BKJIOYAE TPUBAJIICTH, IIPHU-
WHATTSA II€BHUX PHU3UKIB, MNEPCIEKTUBY
OpuOyTKY T4 BHECOK KAIMTAJIy YH 1HIIHIX
AKTHUBIB, BHECOK J0 PO3BUTKY IIPULAMAIOYO]
nepskasu. BomHouac, meranbHMN aHAIIS
apOiTpaXkHOI MPAKTUKH IIHOT0 IIEHTPY BKA-
3y€ Ha BIICYTHICTB €QHUHOIO ITIX0OY, 3aCTO-
CYBAaHHS JINIIE OKPEMHUX 13 BU3HAYEHHUX
KpuTepiis [16, 162; 22, 281].

EMmipuuni mocaimsxeHHST MIKHAPOI-
HUX 1HBECTHUIIINHNUX YyTOJ JAITh 3MOTY I'0-
BOPUTH SK IIPO 3POCTAHHS 3araJibHOI
KUIBKOCTI TAKHMX YTOI, 30KpeMa ILJIAXOM
peryJoBaHHAM 30BHIIIHIX 1HBECTHIHN
Yepes3 yroau BLIBHOI Toprisil [23]; Tak 1
PO IIUPOKE 3aCTOCOBYBAHHS 1HBECTHITIHI-
HUX yTOJ [0 IIPaB 1HTeJIeKTyaIbHOI Biac-
HOCTI, IIIJIIXOM IIPSAMOr0 BKJIIOUEHHA IX 110
BU3HAYEHHS MOHATTA «IHBECTHUIIA», UM
3aBOSKM HEBUUYEPIIHOMY IIEPEJIIKy aKTH-
BiB, III0 MOYKYTH POITJIAIATHUCS SIK KBaJIl-
dixoBana iHBecTHINS [24].

Jlo KII0Y0BHX II0JIOMKEHDb KATeropiaib-
HOI'0O anapary 1HBeCTHIINHOI yroIu TAKOMK
HAJIEKATDH IIOJIOKEHHS, 10 BHU3HAYAKTH
a0COJTIOTHI TA BIIHOCHI CTAHIAPTH 3aXUCTY
imBectumiii. Tak, Bumesramana IliBHIvHO-
aMepHKaHChKA yIro/a IIPo BUIBHY TOPTiBJIIO
BKJIIOUAE BIIHOCHI CTAHIAPT HAINIOHAJIBHO-
T'0 TIOBOXKEHHS 13 IHO3eMHUMHY 1HBECTHUITIA-
mu [21, ct. 1102] Ta craHgapT JeprKaBU
HaMOLIBIIOro crpusHusa [21, cr. 1103]; ab-
COJIIOTHI CTAHIAPT CIIPABEIJINBOIO TA PIiB-
HOrO IIOBOIYKEHHS 1 CTAHIAPT IIOBHOIO 3a-
XUCTY 1 6e3IIeKy 1HO3eMHUX 1HBecTHII [21,
cr. 1105], 3axucT Big HpsAMOl Ta HEIIPIMOI
ekcrporpiamii [21, cT. 1110].

Poarisnaroun HafOLIBII PO3IOBCIOIIKE-
HI B MIKHAPOIHOMY 1HBECTUIIMHOMY IIpaBi
CTAHIAPTH 3aXHUCTy dYepe3 MHpH3My Ha-
SBHUX 1HBECTHUINWHHUX CYIIEPEUYOK II0JI0
IpaB 1HTeJeKTyaJ bHOI BJiacHoOCTi, I'poce
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Prose-Kan Bualiase Takl mpobeMaTHUHl
ACIIEKTH: 3aXUCT 3aKOHHUX OYIKyBaHb 1H-
BeCTopa SIK OHIE] 31 CKJIAJOBUX CTAHIAPTY
CIIPABEJINBOTO TA PIBHOIO MOBOIYKEHHS Ta
CITIBICHYBaHHS TAKHX 3aKOHHUX OYIKYBAHb
13 CyBEepEeHHHM IIPABOM JIEP:KABU PETYJIIO-
BaTH cepy IIPABOBOI OXOPOHU TA 3AXKCTY
mpaB I1HTEJEKTyaJbHOI BJjacHocTi [16,
172—-175]; 1moTeHIiiHe BHKOPUCTAHHS
HOPM MIKHAPOSHUX yron y cdepl IHTesIeK-
TyaJIbHOI BJIACHOCTI AK J7Kepesia 3aKOHHUX
OUIKyBaHb 1HBecTopa [16, 182—184]; BrtuB
CTAHIAPTY MOBHOIO 3aXUCTy 1 0e3MeKH 1HO-
3eMHUX 1HBECTUINY Ha HAITIOHAJIbHI CUCTe-
MM 3aXUCTY IPaB IHTeJIEKTYAIbLHOI BJIACHO-
CTl, BKJIIOYHO 13 ITPOIeCYaJIbHUMMU IIpaBa-
MH  BIJIIOB1IAdYiB Ta BIICYTHICTIO
3000B’SI3aHHSI CTBOPIOBATH CyJIOBY CHCTEMY,
SIKA CIIEI[AaJII3yeThCs Ha PO3TJIAIl CIpaB
IIOI0 IIPaB 1HTEJEeKTYaJbHOI BJIACHOCTI
[16, 184—-186; 25, cr. 41(5)]; 3acTocyBaHHS
IIPUMYCOBHUX JIIIEH3IM UM 1HIIHUX 3aXOIB,
10 00MEeKYIOTh BUKOPUCTAHHS HASBHHUX
IpaB 1HTEeJIEKTYAJIFHOI BJIACHOCTI, SK IIO-
TEHINNHUA PaKT HEeIpsMol eKCIIpoIplalii
[16, 187-192]. Binpm peraabHUi
aHaJ i3 — y HACTYIHINX dYacTHHI  ITi€l
CTaTTl — HaAgBHOI apOITPAKHOI TPAKTHKNA
IACTh 3MOT'Y POSIVISHYTH IIi Ta 1HIII IATAH-
Hs BIIUBY MIKHAPOIHUX 1HBECTUITIMHUX
yroJ HA HAITIOHAJBHY CHCTEMY IIPaBOBOI
OXOPOHU Ta 3aXUCTY IIPAB IHTEJIEKTYAJIHHOI
BJIACHOCTI.

Cucrema BUpINIEHHS 1HBECTUIIHHUAX
CIIOPIB «1HBECTOP-Iep:KaBa» € OCTAHHIM
13 eJIEMEHTIB MIKHAPOIHUX 1HBECTHUIIIM-
HUX YTOI, 10 Oyae PO3TJISHYTO Y CTaTTI,
OCKIIbKM pedOpMyBaHHSA caMe I[bOTO
MeXaHi3My CTAaBUTH Ha MeTi €Bpomeii-
coruit Comwa. JIo ocHOBHUX apOiTpaskHUX
1IHCTUTYTIB, AKl PO3TJIAIAIOTH 1HBECTHU-
IMifHI cymepeuyrd, HagexaTh MiskHApOI-
HUH IIEHTP 13 BPEryJI0BAHHS CYyIePedYOr
(amri. International Centre for Settle-
ment of Investment Disputes), Ap06it-
pasKkHMM 1HCTHTYT TOprosol IaJjaTu
M. CrokroneMm (amra. Arbitration Insti-
tute of the Stockholm Chamber of Com-
merce).

VTiM, BapTO 3a3HAYMUTH, IO MIMNKHA-
POIHI IHBECTHUIIINHI yroau IIepeadadanTh

He (PYyHKITIOHYBAHHS OKpeMol KBa3i-CyIo-
BOI iHCTHTYIII, a ad hoc Ipu3HAYEHHS ap-
01TP1B, BUKJIIOYHO JJIsI PO3TJISIY HASBHOI
1HBECTHUIHHOI CyIIepeyKu. Y CBOIO Yepry,
Ile IPHU3BEJIO 0 KPUTHUKHN CHCTEeMH apOlT-
pasKy, OCKLIIBKM BOHA 3a0X0Yye 3aJIyIeH-
HS 0 po3riaany apOiTpasky ocib, Imo
TAKO MOMKYTH HaJIaBaTH IOPUIHYHI TI0-
CJIYrHM CTOPOHAM I1HIINOI CIIPABH, THM
caMUM He BIOIIOBIAAXOYM BAMOTAM HeH-
TPAJILHOCTI, Kl 3a3BUYAM BHUCYBAIOTHCS
mepes CyIOsSMU HAITIOHAJIBHUX CYTOBUX
cucreM [26, 176—177]. Jlo Toro &, piiieH-
HsI OJTHOTO apOiTpaskHOro TPUOyHATy He
MAalOTh IpereIeHTHOl CHUJIN IIiJ 4ac poa-
TJISIY HOAJIBINNX 1HBECTUIINHUX CyIep-
€UOK, II10, Y CBOK Yepry, IPU3BOJTUTH 0
PO30LKHUX TJIIYMA4YeHb CXOMKHUX 324 CYTTIO
crpaB. Came Tomy €ppomneiiceruii Coros
IIPOIIOHye Tepexin Big ad hoc apbiTpasy
IO cTBOpeHHs MIKHAPOIHOr0 1HBECTH-
IAHOTrO Cydy, IO 3a CBOIM (PYHKIIIOHY-
BaHHS BIOIIOBIIATHME OCHOBHUM O3HA-
KaM CyIOBOI 1HCTUTYIIII.

Oenad HaABHUX THEeCMUUIUHUX CY-
nepewokx. Xoda IIpaBa 1HTEJEKTyaJIbHOI
BJIACHOCT1 BIJIIOBIZAIOTH BH3HAYEHHIO
KBaI1(piKOBAHOIL 1IHBECTHIIII BIIIIOBIIHO 10
He OJHOI0 HeCATKA MIKHAPOIHUX 1HBE-
CTUIIIHHUX yTOJI, a JesdKl HAYKOBI[l IIpH-
BepTAJIM yBAry J0 IIPOOJIeMH CITiBICHY-
BaHHS TAKHUX YIOJ 13 HAI[IOHAJIbHUMU CH-
cTeMaMH 1HTeJIeKTYaJIbHOI BJIACHOCTI IIe
y 2004 pori [27], mepirl 1HBECTHIIHHIL
cmopu y Ii# cdepl 3’ABUIHCA BLIHOCHO
"HemmogaBHo. OCKIJIBKM y MIMKHAPOIHIMN
HAYKOBIH JiiTepaTypl HAIBHUM BUYEpPI-
HUH aHaJIl3 BKa3aHUX 1HBECTUIINHUX CY-
nepeuok [14; 15; 16; 17; 22; 26], y 1ipomy
PO3OLIlI MM JIHIIIe CXeMATUYHO ITPesCcTa-
BMMO OCHOBHI eJIEMEHTHM TAKHUX CIIPaB,
110, ¥ CBOIO YepTy, JACTh 3MOTY 3BEPHYTH
yBary Ha Ti aclleKTH CIIPaB, IO € ITOTEeH-
IIAHO TPOOJIEMATHYHUMHU JIST YEPaATHCH-
KOl CHMCTeMHU IIPaBOBOI OXOPOHU Ta 3aXU-
CTY IIPaB 1IHTEJIEKTYaJIbHOI BJIACHOCTI.

Tax 3BaHl «aHTHUTIOTIOHOBI» CIIPABU
Philip Morris nporu Ascrpamii [7] Ta
Philip Morris mporu Vpyrsamwo [6] craiu
MEePIITUM IPUKIAA0M BUKOPUCTAHHS Mifk-
HAPOJHUX IHBECTUIIIMHUAX YO JI 3aXU-
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CTy IIpaB 1HTEJEeKTyaJIbHOI BjacHOCTi. B
OCHOBI1 000X CyITepeYOoK € 3aK0HO0aByYl 1Hi-
IlaTUBH, BIAMOBIAHO, ABcTpaJii Ta Ypyr-
BaIO IIOA0 00OMEKEHOI0 OpeHyBAHHS I1-
rapok (tak 3B. «plain packaging») mius-
XOM  3ampoOBaMlKeHHSI  000B’SI3KOBUX
HOIEePeIkeHb PO IIKIIJINBICT MAJIIHHS,
Kl TTOBUHHI 3afiMaTH 3HAYHY YACTUHY
MMaKyBaHHS; IIJIIXOM 3a00POHU KOJIBOPO-
BOTO OpeHJyBAHHS ITMTapoOK HAa II03HA-
YeHHS BMICTY TIOTIOHY TOIITO.

¥V copasi Phillip Morris mporu Ascrpa-
JTi1 TIOTIOHOBUY BHUPOOHWEK 3aKHUIAB OCTAH-
HI¥ TIOpyIIeHHsS 3aKOHHUX 1HTEpeciB Ta
OoulKyBaHb [28, 11. 7.7], IK CKJIaIOBOI CTaH-
IapTy PIBHOTO Ta CIPABEIJIMBOIO IIOBO/I-
JKEHHS 3 1HBECTOPAMHU, IILJIIXOM OOMEKEeH-
Hs TIpaBa TIOTIOHOBOI KOMITAHII BUKOPHCTO-
BYBATH 3aPeeCTPOBAHI TOPTOBEJIHHI MAPKHU.
Phillip Morris mocunasucs ua [lapusery
rousenIno Ta Ha yromy TPIIIC sk ocHOBY
TAKUX 3aKOHHUX OYIKYBaHbBb, CTBEPIKYIO-
M, 10 KOMIIaHIen 0yJo 3mMCHEeHO 1HBe-
CTHUINI «13 3aKOHHUM OUIKyBaHHIM, 110 AB-
CTpaJIis TOTPUMYBATHMEThCS CBOIX MIKHA-
POIHUX 3000B’A3aHb y YACTHHI TOPTIBJIL,
BKJIIOYHO 13 3000B’I3aHHSIMH, 1110 MICTATHCSA
B [yromi] TPITIC ta y I[Tapusbkiit KoHBeHIT
[...]» [28, m. 6.5]. OCKiJIBKK OCHOBHHM IIH-
TAHHSIM 1HBECTHUINHOI CYIIEPEUKH € IT03U-
THUBHA UM HEeraTWBHA IIPUPOJA IIpaBa HAa
TOProBeJIbHY Mapky (To0To, UM IpaBa
Phillip Morris nepembadvaliz mpaBo BHKO-
PUCTAHHS TAKUX MAPOK, UM K 00MesKyBa-
JIVICST BUKJTIOYHO TIPABOM 3Q00POHAMU Tpe-
TIM ocobaM Take BUKOpHMCTaHHsA) [16, 163],
PO3TJIs BKA3AHOI CyIepeyrr apoiTpask-
HOIO 1HCTHUTYITIEIO MIT OM IIPHU3BECTH 10 TJIY-
MadeHHs noJioskesb yrogu TPITIC, Bxmou-
HO 31 cT. 16 Ta IPUMITKOK 3, 3a MeXAMM
CgiToBoi opramisarii Toprisii. Philip Mor-
ris OyJI0 3pEIITOoI0 BIJIMOBJIEHO Y PO3TJISIL
1HBECTHUITIMHOI CyIIepeuKku 3 I0PUCTUKITIHI-
HUX II/ICTaB.

Ha migcrasi cxo:xol 3axoHOIABYOl 1HI-
IIIATUBH II0J0 MPOJIAKY TIOTIOHOBHUX BU-
po6iB Phillip Morris Takosk posmouayin
IHBECTUIINHY CyIIepeuKy IPOTH Y PyrBaio
[6], 3BUHYBauyOUHX ITI0 Jep:KaBy B IIOPY-
IIeHH] CTAHIAPTy PIBHOTO Ta CIIPABEIJIH-
BOT'O TIOBOIMKEHHS 3 IHBECTOPOM Uepes He-

JOTPUMAaHHS 3aKOHHHUX OYIKYBAHBb TIOTIO-
HOBOI KOMIIAHil 1010 CTa0lIbHOI Ta IIPO-
THO30BAaHOI HOPMATHBHOI 0a3H, IIOI0 HO-
TPpUMaHHSA YPYrBa€M MIKHAPOIHUX 30-
0oB’s13aHb, 30KpeMa, 3000B’dI3aHbL Ha
migerasi yrog TPITIC ta ITapusskoil xoH-
BEHIIII, OO0 JOTPUMAHHS Y pyrBaeM Ha-
IIOHAJBHOIO 3aKOHOOABCTBA y YACTHHI
moBaru 10 IIPHBATHOLI BjacHocTl [29,
. 84—85]. Jlo Toro x, Phillip Morris 3Bu-
HyBaTUJIH YpPyrBal y TOMy, IO BKasaHi
3aKOHOABYI 1HIITIATUBY, CIIPSIMOBAHI HA
3aXHUCT 3J0POB’S HAcCeJIeHHs, He CYIpo-
BOMYKYBAJIMCS BUILJIATOK KOMIIEHCAIII]
TIOTIOHOBIMA KOMIIAHII, 4 OTKe IIPU3BEIHn
o excrporrpiamii iHBectuiii Phillip Mor-
ris [29, m. 85]. Xoua po3ryIs CIIpaBHU IIO
CyTl 3aBepIINBCA IIEPEMOro Y pyrBaio
[6], HayKOBIIl 3BEepTAITh yBary Ha Takil
po0JIeMATUYHI IIOJIOMKEHHS PIIIeHHS, TK
IIMPOKE TJIYMAYEHHS IIOHATTS «IHBECTH-
151, BIAIIOBIOHO [0 SIKOTO MAPKETUHT I[H-
rapok 13 BUKOPUCTAHHSIM TOPrOBEJIBHOI
Mapku 0yJI0 BU3HAHO JOCTATHIM IJI BU-
3HaHHA KBauidixoBaHol 1HBecTHuiri [30,
24]; BILUIUB 1HBECTHUIMHOI CyIIepevYKHu
IIOZ0 3aKOHOTABCTBA, CIPAMOBAHOIO HA
OXOPOHY 3I0POB’A BJIACHOTO HACEJICHHS,
Ha CyBepeHHe IIPaBO IePKaB PeryIiBaTH
BKa3aHy cdepy [17]; BIIUB «Q@HTUTIOTIO-
HOBHUX» CIIPAB y IILJIOMY Ha CXOK1 3aKOHO-
IAaBYl IHIIIATUBY 1HIIKUX TePiKaB.

«AHTHUTIOTIOHOBI» 1HBECTHIIMHI CIIOPH
LIIOCTPYIOTH IIle OJHY MOTEHIIMHY IIpo-
O0eMy i chepu 1HTEJIeKTyaJIbHOI BJIac-
HOCTI1: mapaJieJIbHUH PO3TJIA CIIpasB, II0
0a3yThCsa Ha OHAKOBHUX (PaKTax, B 1HBeE-
crurifinomy apoitpaxki ta B Oprami Bpe-
rysnioBauus cymepedork COT. Tax, 3ako-
HOOmaBCcTBO ABcTpasi momo oOMesKeHOTo
BHKOPHUCTAHHS TOPTOBEJILHUX MAPOK IJIS
TIOTIOHOBHX BHPOOIB TAKO CTAJIO IIPEI-
meroMm crapasu DS434 [31], mo posriamga-
nacsa CBITOBOIO OpraHi3allield TOPTiBJIL 34
mo30BoM Bin YEpaiuu. Takwuii mapaJsiesis-
HUI PO3IJIA] MOKe IIOTEHIIMHO IpH3Be-
CTH [0 IIPOTHJIEKHUX TJIyMadyeHb HOpMAa-
THBHO-IIPABOBOI 043y Ta MPOTHJIEKHHUX
PpiIlleHb 110 CYTI.

IlomoskenHa MIKHAPOAHUX YTOH SK
IPKepesIo 3aKOHHHUX OUIKyBaHDL 1HBecTopa
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TAKOK CTAJU MEePeIyMOBOI0 CIPABU MIK
aMepPUKAHCHKOI (PapMAIleBTUYHOK KOM-
namiero Eli Lilly Ta Kamamomo [8]. IIpeqme-
TOM 1HBECTHIIIMHOI'O CIIOPY CTAJIO TJIyMaAa-
YeHHS KAHAJICBKUMHU CyJIaMU KPHUTEPio
«KOPHCHICTEY, STKUH, 3TAHO 31 ¢T. 27 yromau
TPIIIC, € exBiBaJeHTHMM [0 IIOHATTS
«rrpoMucyoBa mpumatHicTey. Ha gymiy
dapmareBTHYHOI KoMIIaHII, 3aHAATO BH-
MOTJIMBE TJIyMAYeHHs CyJaMU KPHUTEPiio
«KOPHMCHOCTI» BHHAXO/IB IPHU3BEJIO I0 Ya-
cTOTHOI 1HBaMIAAIN] papMalleBTUYHNAX IIa-
TeHTiB Ha BuHAaxiy [16, 154]. 3riguo 13 Eli
Lilly, Taka cymoBa mpakTUKa CTAHOBUTH
«pAIITOBY, JOBLIBHY Ta TUCKPUMIHAITIHHY»
3MIHy HOPMATHUBHO-IIPABOi 0a3u, HA IIif-
CTaBl KOl KOMIAHIS 3O1HMCHIOBAJIA CBOIL 1H-
Becrurni [32, . 100]. Kommawis mocuiasa-
cst Ha posma IliBHIYuHOAaMEpHKAHCHKOI
YTOIIM IIPO BLIBHY TOPTIBJIIO, 10 PETYJIIE
IUTAHHSA 1HTEJIEKTYaJIbHOI BJIACHOCTI, K
JIKePeso BJIACHUX 3aKOHHUX OYIKYBAHbD.
Eli Lilly rako:x sBunyBatmiia Kanany y
OpAMIF Ta HeIPSMINA eKCIIPOIIpialii HaTeH-
TIB, IIJIAXOM IX 1HBAJIIAIN] Ta y 3B'A3KY 3
BTPATOI TAKMMH IATEHTAMH IX BAPTOCTI
[32, m. 102]. Xo [17, 150] 3asmauae, 110
XOua PO3TJISH CIIPABU 1 3aBEPIIMBCS IIepe-
KOHJINBOIO0 mepemoror HKawmamm, cam daxt
i1 TpuBaJIOr0 Ta BUTPATHOTO POITJIALY
MOJKe HEraTHBHO BILIMHYTH HA TOTOBHICTH
pemrTy KpaiH, 30Kpema, THUX, 10 PO3BH-
BAIOTHCS, IMILJIEMEHTYBATH THYYKI II0JIO-
skerHsa yrogu TPIIIC mo HamonaabHUX 3a-
KOHO/TaBCTB.

Ha crazii posrysany mepebyBae cripaBa
MK SATIOHCHKMM BHUPOOHMKOM IrH Bridge-
stone ta ITamamoro [9], sika Bike ITPUBEPHY-
Ja yeary Haykosiis [30]. B ocHoBi iuBecTH-
IMIAHOTO CIIOPY € PeecTpallis MaHAMCHKUM
HAITIOHAJIBHUM BIJIOMCTBOM TOPTrOBEJIBLHOI
mapku «RIVERSTONE», mo waiexuTsb
KoHKypeHToB1 Bridgestone, xuraiicbromy
BupobHuKy muH Luque. [Tompu 3amepe-
vyenHa Bridgestone Ha erarn peecrparii Ha
miICcTaBl IpPaB HA TOPTOBEJIbHI MAapKK
«Bridgestone» Ta «Firestone», BKasaHa
TOProBeJIbHA MapKa OyJia 3apeecTpoBaHa.
Iomanpmmit poariisay iel cIIpaByd HAILO-
HAJIBHUMU CyJaMU HA ITJICTAB1 II030BY BiJ
rommauii Luque mmpu3sBie j0 Toro, 1o Bep-

xoBHU# cyn IlamamMu Bu3HAB KOMIIAHIIO
Bridgestone BuHHOI y CcOpUYHHEHHI
Luque 30uTKiEB HA cyMmy, eKBIBaJIE€HTHY
5 MJIH [10JI., 3aBHAHMX IIJIIXOM IIOIPO3
III0/T0 BUJIYYEHHS BCHOTO ACOPTUMEHTY TO-
BapiB KUTANCHKOTO BUPOOHUKA y pasl BU-
3HAHHS MTOPYIIEHHS IPAaB Ha TOPTOBEJIBHY
mapky Bridgestone. He moromkyrournch 13
OCTATOYHMM PIIIEHHAM HAKBHUIIOL CYIOBOI
imcraniii, Bridgestone posmouasnu iHBe-
CTHUIIMHY cylepeuky mportu Ilanamm Ha
mizcTasl YToOu IIPo PO3BUTOK TOPTIBJIL MIK
CIHITA ta ITamamorno, 3axkumaodyd oCTAHHIA
HecIIpaBeIJrBe Ta HOBLILHE pIIIeHHS
BepxosHoro cymy, 1110 MpHBe3sIo 10 eKCIIpo-
npiaifi 1HBECTUINN Ta IIOPYIIEHHS CTAH-
IapTy PIBHOTO Ta CIIPABEIJIMBOIO IIOBO/I-
sKeHHsA 3 1HBecTopamu [9, . 62]. Xoua s
OLJIBII [eTAJILHOTO AHAJI3y CIIPABU He-
00XIJTHO JOYEKATHCS PO3TJISIAY CIIPABH II0
cyTi, caM (paKT TAKOro 1HBECTHUIIIHHOIO
CIIOpPY [JIsI TIEPErJISAAy OCTATOYHOIO pIIleH-
Hs HAI[IOHAJBHOI CyI0BOI CHCTEMU BUKJIH-
Ka€ 3aHeIOKOCHHS.

OKpeMo BapTO 3raJaTv 1HBECTHUINMHUIN
CITIp MIK aMepHUKaHCHhKON papMalieBTHY-
How komiaHieno Gilead Ta VrpaiHoro, 1o
OyJ1a BperyJboBaHA IIJISXOM ITiIIACAHHS
mupoBoi yrogau [33]. BigcyTHicTh KOHKpET-
HOI 1HQOpPMAIIil II0I0 IPEeaMeTy CIIOpY, a
TAKOK IMOJO0 CTAHOAPTIB 3aXHCTy 1HO3EM-
HUX I1HBECTHIIHN, IMOBIpHE IIOPYIIEHHS
SAKMX KOMIIAHIA 3aKuajIa YKpaldl, He 1ae
3MOTH IIPOBECTH HETAJbHHUM aHaJl3 Iriel
crpaBu. BomHouac came BIICYTHICTH TAKOI
1HdopMaIril HAOYHO LIIOCTPYE Ie OIHEe
mpobJieMHe TUTAHHS Y PeryJIloBaHHI MIK-
HAPOIHUX CYIIEPEUOK — 3aKPUTHI Xapak-
Tep OLIBIIOCTI JOKYMEHTIB, IIOB I3aHHUX 13
THOMIOHNMHY CYIIEPEeUYKaAMU.

Binbiricts 13 mpobJIeMHUX MTHUTAHD,
BUSABJIEHUX y I[bOMY PO3[iJi, TaK YU
IHAKIIle € 3aCTOCOBHUMY 1 JI0 CHCTEMU
IpaB 1HTeJEeKTyaJIbHOI BJIACHOCTI ¥ Kpal-
Hu. Ile migTBepmsKye HEOOXIOHICTHL aHAa-
JI13y IIOJIOZKEHDb IIPO 3aXKCT 1HBECTHUIIIH,
1[0 MICTATHCA B OCTAHHIX yromax IIpo
BUJIBHY TOPTIBJIIO, AKl IIpocyBae €Bpo-
neicbruit Coros.

ITneecmuuyitini yeodu €sponelicbko2o
Corzy ma npoexm cmeoperHs Mixcrapoo-
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HO020 IH8ecmuullinoeo cyoy. Jlo mabpauus
ymuHocTl JlicaborchKoo0 yromono €Bpocoos
He MaB ITIOBHOBAYKEHb II0JI0 YKJIAJAHHS JI0-
TOBOPIB CTOCOBHO IIPSIMUX 1HO3EMHUX 1HBE-
CTHUIIHN AK Cy0 eKT MIMKHAPOSHOIO IpaBa.
¥V 2009 pot1l IOJIOKEHHS IHOA0 BHKJIIOYHOI
romrerentrii Cowady B YaCTHHI IIPSIMUX 1HO-
3eMHHX 1HBECTHI[N OyJI0 BHECEHO 0 CT.
207(1) Horosopy mpo dyukiionysauus €C
[34], 1m0, vy cBOIO Uepry, mayio amory €Bpo-
nericbkoMy Cor03y BEJIIOUATH TOJIOMKEHHS
MO0 3aXHCTy 1HO3EeMHUX 1HBECTHINM 10
TaK 3BAHUX IO/ PO BLIBLHY TOPTIBJIIO «HO-
BOI'0 IIOKOJIIHESD.

Xoua €Bpocoio3 3000B’SI3aBCS BPaxoBY-
BATH KOHKPETHMI KOHTEKCT IIepPeroBopiB i3
KOKHHUM TOPrOBEJILHHM HapTHepoM [36,
6—7], IOPIBHSJILHIUI aHAJII3 HASIBHUX YIOL
YH IIPOEKTIB yrox [2, 3, 4, 5] cBIAUUTH Ipo
ICHYBAHHS 3araJIbHOrO IIa0JI0HY, IKUI BH-
KOPHCTOBYETHCS K IJIs PO3BHHYTHX
KpalH-IIapTHEPIB, TAK 1 IJIs KPaiH, 110 po3-
BHUBAIOTHCSI. ¥ CBOIO 4Yepry, HASIBHICTb
CIIUTBHUX II0JIOYKEHDb Yy BKA3AHUX YTOgax
Jae HaAM 3MOTY 3pOOHUTH IIPUMYITeHHS
I110/T0 TMOBIPHOT'0 3MICTY BIIITOBIIHOI 1HBE-
CTHIIMHOI yrogu Mix YKpaiHowo Ta €Bpo-
nerickknM Coro3oM, IIpoaHaTi3yBaTH 1l 1I0-
TEHINMHUN BILIMB HA HAIIIOHAJIBHY CHCTEe-
My IpPaBOBOl OXOPOHM Ta 3aXUCTy IIPAB
1HTeJIeKTyasIbHOl BiacHocTl. Ak BimmpasHi
TOYKH [IJIs HOPIBHAJIBLHOIO aHAJI3y BHKO-
PHCTAEMO YIOLY IIPO BLIBHY TOPTIBJIIO MIK
Esporneticerum Corozom Ta Kanamoro [2] Ta
IIPOEKT Yroay IIPO BLIBHY TOPTIBJIIO MIK
€spomeiicbkum Corosom Ta Tymicom [5].
IlopiBusHHA yrox 13 oboMma KpaiHamMu —
PO3BHHYTOIO 1 TAKOIO, III0 PO3BUBAETHCA 1
HAJIEKUTD 10 €BpOIENChKOI IIONTUKHA CY-
CIICTBAa, — JACTH 3MOT'Y OTPHMATH OLJIBII
TIMOOKMH aHAaJII3 TOTEeHITIHHOTO 3MICTY 1H-
BECTHUIIIIHOI yroau 3 Y KpaiHoIo.

BusmHauenHsa moHaTTa «1HBECTHI» B
obox yrogax [2, cr. 8.1; 5, cT. 1.2] € exBi-
BAJIGHTHHUMH B TiM YaCTHHI, IO € peJie-
BAHTHOI0 JIg Hamoro axHamidy. Ilo-
mepie, KBaJiplKOBAHA 1HBECTHUIIS MAae
BIJIIOBITATH HU3I[ KPUTEPIIB, AK1 YACTKO-
BO HOBTOPIOIOTL KpuTepll Tecty CaJriHi:
TPUBAJICTD, IPUNHATTSA IeBHUX PU3UKIB,
IEepPCIIEKTUBA NPUOYTKY Ta BHECOK Kalll-

TaJIy YU 1HIIUX aKTHUBIB. 3a3HAYAEMO, 1[0
y mopiBHsHHI 3 Tectom CaJstiHl y 1uX yro-
Iax BIICYTHSA BUMOTA «BHECKY Y PO3BUTOK
OPpUMMAIOUO0l [JepikaBm»; TOTPUMAHHS
caMe IIOr0 KPUTEPIIO € P00 IeMaTHIHIM
IJIsT KBaJIlpikarfli Ik 1HBECTUI[] TAKUX
paB 1HTEJIEKTYAJIBHOI BJIACHOCTI, SIK TOP-
roBeJIbHA MapKa Yu IIPOMMCIIOBHM 3pa-
30k. PasoMm 13 TM, CIIMCOK KpHTepiiB 3a
CBOIM (POPMYJIIOBAHHAM HeE € BUYEPIIHIM.

IIpaBa iHTeseKTyaJIbHOI BJIACHOCTI
BKJIIOYEHI JI0 BUSHAYEHHS IOHATTS «1HBe-
CTHUIILSD SK OHA 3 11 MOMXIuUBUX GHopM [2,
cr. 8.1; 5, ct. 1.2(vi)]. Ilpu 1ibomy mpoexT
yroau 3 TyHICOM eKCILTIITUTHO BKJIIOYAE
«WIlIleH3ll Ha IIpaBa 1HTEJEeKTyaJbHOI
BJIACHOCTI» K OAHY 3 (popM 1HBECTHI[H
[6, cr. 1.2(vii]. IluTamHs Toro, 4m JIiIleH-
318 MO’Ke PO3TJIAOATHCS SIK IHBECTHUILIS, €
OUCKYCIMHNM 1 BU3HAYAETHCSA HAYKOBIIA-
MU 3 HeraTuBHOI Touku 30py [30].

Vroma 3 Kamamgomo Ta mpoexr yromu 3
TyricoM peryJonTb OCHOBHI a0COJIIOTHI Ta
BIHOCHI CTAHIAPTHA 3aXHCTy, HAABHI Yy
MUKHAPOIHOMY 1HBECTHUIIIHOMY IIpaBl.
Ilependaueri BIAHOCHI CTAHIAPTH 3AXUCTY
BKJIIOYAIOTH CTAHAPT HAIOHAJIBLHOIO IIO-
BOJIMKEHHS 3 1HO3EMHMMY 1HBECTHIIAMM [2,
cr. 8.6; 5, cr. 2.3] 1 cTaHOAPT Oep:KABU HAM-
OLIBIIIOrO CIIPUSHE [2, cT. 8.7; 5, cr. 2.4].

Ilependaueri abCOIIOTHI CTAHOAPTH 34-
XHCTY BKJIIOUAIOTH, IIO-IIEpIle, CTAHIapT
CIIPABEJIMBOIO TA PIBHOIO IIOBOIKEHHS 3
1HO3eMHUMHU 1HBecTuiisamu [2, cr. 8.10 (2);
5, cT. 2.6 (2)], 10 eJIeMeHTIB MOpYIIeHHSs
SIKOT0 HaJIeKaTh BIIMOBA y IIPaBOCYIIL,
MOPYIIEHHS HAJIEKHOTO IIPOIECy, OUeBHII-
HEe CBAaBLILJIA, IIUJIECIPAMOBAHA JUCKPMMI-
HAIlls, HeIIPaBOMIpHE IIOBOIKEeHHS 3 1HBe-
cTopaMu. 3a3HAYMMO, III0 BKA3aHi eJIeMeH-
TH IPAMO He BEJIIOUAIOTH 3AXKCT 3AKOHHUX
OYIKyBaHbL 1HBECTOPA, III0 Y CBOIO YEPry €
HAMOLIBII IPOOJIEeMHHM ACIIEKTOM IIHOTO
CTAHIAPTY 3aXMUCTy IJId YKpalHU y KOH-
TEKCT1 YACTOTHOI'0 HEeIOTPHUMAHHSA YKpai-
HOI0 3000B’d3aHb, B3ATHX HAa IIgcTasl
Yromu mpo acomiamiio 3 €BpomedchbKUM
Corosom. Bogrouac, yroma i3 Kanamomwo [2,
cr. 8.10.2.f] mepembavae MOMKJIMBICTH
BKJIIOUEHHS, 34 3OO0 JeP/KaB-YUACHUII,
IHIIMX eJIEMEHTIB JI0 I[LOT0 CTAHIAPTY 3a-
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xucty. Hapasi equHuM BHU3HAYEHUM KOH-
TEKCTOM JJISI 3aXUCTy 3aKOHHUX OYiKyBaHb
1HBECTOpA € BHIAAKK OOLISHOK CIPHUSHHS
BiJ Jep:RaB-yJIaCHUIP KOHKPETHOMY 1HBe-
CTOPY, KOJIM TaKl OOIIAHKH 3r0/I0M He 0yJI0
BHKOHAHO BKAa3aHOK JEepsKaBow |2,
cr. 8.10.4; 5, cT. 2.6.3].

3BacrocyBaHHs a0COJIOTHOrO CTAHOAP-
Ty IIOBHOI'O 3aXHCTY 1 0e3IIeKr 1HO3eMHUX
IHBECTHI[HN IIPSAMO 00MEKYyeThbCA (Piauy-
HOol0 0e3lMeKOon TaKWX I1HBECTHINH [2,
cr. 8.10.4; 5, cr. 2.6.4]. Came y KOHTEKCT1
mpaB 1HTeJIeKTyaJIbHOI BJIACHOCTI Ta
rayukux momaoxkenb yrogu TPITIC momo
BIJICYTHOCT1 000OB’SI3KY CTBOPEHHS CIIellia-
JI130BaHOI cyzmoBol cucremu [25, cr. 41.5],
I'poce Pyse Kan Buciiosoe mo0owoBaHHA,
110 3aHAJTO IIIUPOKEe TIIyMAYeHHs MIKHA-
POOSHMMH 1HBECTUI[IAHUMYU JOTOBOPAMH
IILOTO CTAHIAPTY 3aXHCTy MOKe IPU3Be-
CTH [I0 1HBECTHUIIIMHUX CYIIEPEYUOK, IIpeld-
METOM SKHMX CTaHe Hee(eKTHBHA CyI0Ba
cucTeMa IIeBHOI mepsxaBu [16, 184—186].
@opMyIIOBAHHA CTAHIAPTY, BUKOPUCTA-
He y Bkasaunux yrogax 13 Kaumamoro ta Ty-
HiCOM, J1ae 3MOT'Yy BUKJIIOUHATH HOT0 3aCTO-
CYyBaHHA J0 CUTYAIlIH, y AKUX IePKABOIO
He 3a0e3IedyeThbCss HAJSKHUN nPagosul
3aXUCT 1HBECTHUIIIH, 30KpemMa uepe3 He-
eeKTUBHICTh CY/I0BOI CHCTEMU.

3axucT BiJ IpsIMOI TA HEIpPSMOl eKc-
mpomnpiaiiii mepegdadeHo cT. 2.8 IPoeKTy
yrogu 3 Tywicom ta cr. 8.12 yrogu 3 Ka-
HAJ0M0, BKJIIOUHO 3 KyMYJIATUBHUMU BH-
MOTaMH, 3a SAKUX JepskaBa Mae IIpaBo
BIATHCSA J0 eKcIpolpiairi. PerymoBanusa
CTAaHIAPTY eKcIIporrpiaiii J01aTKOBO IIe-
penbavae, 110 HAJAHHSA IPUMYCOBUX JIi-
LIEH311 He Mae PO3IIHIBATHUCA IK eKCIIPO-
mpiaiisg, KoJM Taka IIpolleaypa BIIIIOBI-
mae mosoxkenHam yromgu TPIIIC [2,
cr. 8.12.5; 5, cr. 2.8.5]. Came mo morteH-
IAHOTO BIJIMBY 1HBECTHUIHHHX CyIep-
€UOK HA IIPAaBO KpaiH BHUIABATH IIPUMYCO-
Bl JIlIeH31l IprBepTasia yBary HU3Ka [I0-
CHITHUKIB Iiel mpobsemarurku [17, 27].
Braszaml yrogm Takosk BH3HAYAIOTh, IO
BHU3HAHHSA IIpaBa 1HTeJEKTyaJIbHOI BJjac-
HOCT1 HeIlCHUM, OOMEsKeHHS YU CTBO-
PEeHHs TAKOro mpaBa He HaJeXaThb J0
dopm excmpompiariii, KO TaKl IPOIIEIY-

p¥ BIOIIOBIIAIOTEH IIOJIOKEHHAM PO3ILIY
IIOAO0 IIPAB IHTEJEeKTYyaJbHOI BJIACHOCTI
BIITIOBITHOI yTOAX IIPO BLJIBHY TOPTIBJIIO,
nonoxenaam yrogu TPITIC [2, cT. 8.12.5;
5, cT. 2.8.5].

IIpoerT yrogum 3 Tywmicom Ta yroma 3
Kanamomo mnepenbadaroTs HM3KY MeXaHI3-
MiB CTPUMYBAHb 1 IPOTUBAT, IIOKJINKAHNX
BUPIIIUTY HPOOJIEMH] IINTAHHS, BUSIBJIE-
HI B IHBECTHUIIHHNX CyIIepeYKax, 1o 0yJIo
mpoaHaJsizoBano Buiie. Taxk, cr. 2.2 mpo-
ekry yrogu 3 Tymicom 1 ct. 8.9.1 yrogu 3
Kanamomo mareepsxye cyBepeHHe IIpaBo
Iep:KaB-yIaCHUIlL pPeryJloBaTH  Taki
cepu, AK 0XOpOHA 370POB’sA, OCBITA, 3a-
XHCT HABKOJIAIIHLOTO CEpPeJOBHUINA 3
METOI0 JOCATHEHHS JIENITUMHUX IIOJIITHY-
Hux 1urei. JlomaTkoBo, TEKCT yrom
CTBEPIIKYE, 10 IIOJIOKEHHS BIOIIOBIIHUX
POSILIIB II0I0 3aXKUCTY 1HBECTHIIIN He II0-
BHHHI TJIYMAYUTHUCI SAK 3000B sI3aHHA 3
OOKYy Iep:KaB-y4YaCHHIb He BHOCHUTU
3MIHU JI0 HOPMATHBHO-IIPABOBOI 0a3u, Ha-
BITH KOJI TaKl 3MIHU MOJKYTh HETaTHUBHO
BIUIMHYTH Ha 1HO3eMH1 1HBecTHINI [2,
cr. 8.9.1; 5, cr. 2.2].

VpaxoByoun IIOTEHINNHAN BIJINB 1HBE-
CTUIMHUX CyIIePeUYOK HA BUKOPHUCTAHHS
KpalHaMM THYYKHX IIOJIOMKEHBb YTOIU
TPIIIC [17], cT. 4.12 ipoexTy yromu 3 Tywi-
COM TAKOK BKJIIOYAE IOJIOKEHHS, 3TITHO 3
SAKUM 9KOIHA 3 BUMOI' yrOOW He IIOBMHHA
TIYMAYUTHUCA AK O0OB’S30K JIep:kaB-ydac-
HUIb AT BCymeped o0OB’sSI3KaM Ha IIif-
crasl Yromu 1po 3acHyBaHHs CBITOBOI op-
ragiszainii Toprisi. Bogaodac, 3azHauaemo,
1110 yroda mIpo BLIbHY Toprisio 3 Kamamgoo
He MICTUTHh TAKOTO IOJIOKEHHS Y PO3IILTi,
IPUCBAYEHOMY 3aXHCTy 1HBECTHIIN. ¥Ypa-
XOBYIOUM MOSUIII0 YKPAIHU SIK KPalHH, 110
PO3BHBAETHCS, 1 HEOOXIIHICTh 30epeskeHHs
IPOCTOPY JJIST TIPUHHATTS IOJITUYHUX Pi-
meHb y cepl peryioBaHHS 1HTEJIEKTY-
AJILHOL BJIACHOCTI, BIJIIOBIIHI IIOJIOMKEHHS
a0 30epeskeHHs T'HYYKHX II0JI0MKEHb
yrogu TPITIC HeoOXiTHO BKIIIOUNTH TAKOMK
1 110 yroau 3 YKpaiHoio.

¥V ¢BITJII HapaJIeIbHOTO PO3TJIAAY «aH-
THUTIOTIOHOBOI'O» 3aKOHOIaBcTBa ABcTpa-
J1i iHBecTUIIAHNM apbiTpaskem Ta Opra-
HOM BperyaoBaHHa cymepedox COT,
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npoext yrogu 3 Tymicom [5, cr. 3.14]
BRJIIOUAE II0JI0KECHHS, 3TITHO 3 SKUM JBO-
CTOPOHHIM 1HBECTHUI[IMHUM Cy[d HE PO3-
rIggaTHMe IIO30BH, IpeaMeT SAKHX yiKe
PO3IJISIAETHCS 1HIIOK HAIIOHAJIBHOK YK
MIKHAPOOHOK 1HcTaHIienw. HatomicTs,
cr. 8.24 yrogu 3 Kamamoio mepenbauae
MeXAaHI3M 3yIINHEHHI PO3TJIAAY y BUIAM-
Ky HeOOXITHOCTI BpaxyBaTH pPe3yJIbTATH
CIIPABH, II[0 PO3TJIANAETHCS HAPAJIETIBHO
1HIIIOI0 MIKHAPOIHOK 1HCTAHIIIE.

Jonarox 8-D yrogu 3 Kanamoo mictuts
CITUIBHY JeKJIapalliio CTOPiH, 3T1THO 3 SKOI0
MeXaHI3M 3aXUCTy 1HBECTHIIIH, CTBOPEHU
HA IIIJICTAaBl BKA3aHOI yroau, He MAae BUKO-
PUCTOBYBATHCA JIJIA IIEPEIJIANY PillleHb Ha-
IIOHAJBHUX CY/IB JepPiKaB-y4aCHHUIIb, 30-
KpeMa y YaCTHHI iICHYBaHHS YM JIACHOCTI
IpaB 1HTeJeKTyaJIbHOI BiacHocTl. Take mmo-
JIOYKEHHS CIPSIMOBAHE HA YHHUKHEHHS 1H-
BECTHUIIMHUX cropis, momiouux mo Eli Lilly
mporu Kamamu, Bridgestone mporu Ilama-
mu. BrasaHa croibHA OerJjapalis TaKoK
MICTHUTD TIOJIOMKEHHS 111010 CBOOOIM BHOOPY
METOMIB IMILJIEMEHTAIll]l Yroau PO BLIBHY
Toprieiao Mk €Bpomeiicbkum Coro3oM Ta
Kanamoro; 11e mosioskeHHs 3MOIe/ILOBAHE
3a mpuksagom ct. 1(1) yrogu TPITIC. Bog-
Houac, €Bpocoros 1 Kamaga momoBmiancsa
IIPO MOXKJIMBHUM IIePerisf MOJIOMKeHb 1HBe-
CTHUINHHOI yroau y yacTuHl i1 BILIUBY HA
CHCTEMY IIPAaB 1HTEJIEKTYaJILHOI BJIACHOCTI,
Yyepe3 TPU POKHU IIiCJS HAOYTTS YHHHOCTI
YIOMIOI0 UM 34 3aIIMTOM OXHiel 31 CTOpIH [2,
Jomnarok 8-D]. 3asmauaemo, 1110 3a pe3yJib-
TaTaMH TPETHOr0 PAyHIy HEePeMOBHH BIJI-
MOBIHA CIILIbHA JeKJapallis BIIACYTHS y
mpoekTi yroau 3 TyHicom.

Hapasi yrogm mpo BiJIBHY TOPTIBJIO
€sponeiickkoro Comoady mepembadamnTb
CTBOPEHHS BUKJIIOYHO JBOCTOPOHHIX 1HBE-
CTHIIIMHUX CYO1B; TOOTO, ILTAHYETHCS 1CHY-
BaHHSA OKPEMHX, IIOCTIAHO JIFOYNUX 1HCTH-
TYINH SIS KOKHOI 3 OKPEMUX JBOCTOPOH-
HiX yronm. OyHKIIOHYBAHHS TAaKOr0
IBOCTOPOHHBOI'O CyOy IeTaJbHO pery-
JIIOETHCA BIOIOBIOHUMH yromamu. Tak,
cT. 3.9 IPOEKTy PO BLJIBHY TOPTIBJIIO 3
TymicoM peryJioe IpoIieaypy IpU3HaAYEH-
HA WATHAIIATH CYIIIB, IO I'ATH CY/II1B
B1J, BimmoBigHO, €Bpomeiicbkoro Comoay,

Tywnicy Ta TpeTix KpaiH; mpolledypy BH-
IJTATH 3aPO0ITHOI IJIATHI TAKUM CYIIAM.

O6uBi yrogu IependayarnTh 1ICHyBaH-
HsI Y BIAIOBIIHHX JBOCTOPOHHIX 1HBECTH-
HIAHUX Cydax allesIsIiiHol 1HCcTa Il [2,
cr. 8.28; 5, cr. 3.10]. 3ampomoroBana €Bpo-
nerickkuM CoOM030M CcHCTEeMa TaKOX Iae
3MOTY HTPUUHATTSA JI0 POITJIAAY QMICcUS CU-
riae [5, cr. 3.2.3].

Bopgmouac yromu 1mpo BUIBHY TOPriBJIIO 3
Kanmamoro [2, cr. 8.29] 1 Tymicom [5,
cr. 3.12], a Takok peIrrTa OCTAHHIX YIroq,
BRJIIOUAIOTH IIOJIOYKEHHS IIPO IIepexis Bifg
IBOCTOPOHHBOTO 1HBECTUIIIMHOTO CYAY 10
MiskHapOIHOTO IHBECTUITIMHOTO CYIY, Y BH-
HagKy HMOro CTBOpeHHS. CBpomelChEHM
Co103 He BUKJIIOUAE MOMKJIMBOCTI BUKOPH-
cranuass MIKHAPOSHOIO 1HBECTHUIIHHOIO
CyIy SIK 3aMIHM MEXaHI3MIB yperyJIroBaH-
HSI IHBECTUININHIX CYTIePEUOK TAKOMK 1 MIK
TPETIMHU JepsKaBAMU.

BucnoBku. YV momepengHix posmiyiax
M€l CTaTTI MU KOPOTKO PO3TJVISHYJIH OCHOB-
HI IIOJIOKEHHS MIMKHAPOIHUX 1HBECTHINM-
HUX yTOI; B3a€MOII0 iX 3 HAITIOHAJEHUMU
CHCTEMAMH IPABOBOI OXOPOHU Ta 3aXUCTY
IpaB IHTEJIEKTYAJIbHOI BJIACHOCTI; IIPOBIIHI
IHBECTHMI[INHI CIIOPH, IIPEIMETOM SKHX
CTAJIA caMe IIpaBa 1HTEIeKTyaJILHOI BJac-
HOCTI; THIIOBI ITOJIOKE€HHS JJBOCTOPOHHIX 1H-
BECTHUINIMHUX yroa Mixk EBporeicbKumM
Co1030M 1 TpeTiMu Jep:xaBaMyu y KOHTEKCTI
IOTEHINNHOT0 YKJIAMAHHS IOZI0OH0I yromm
TaKOK 1 3 YKpaiHor.

Oryisag HasBHUX 1HBECTUINMHUX CIIPAB
Ta aHaJN3 TpodlIbHOI HAYKOBOIL JIITEPATY-
pHu BKa3ye Ha Takl IpoOJIeMHI TUTAHHI,
peJieBaHTHI I YEKpaiHW: IIOTEHI[AHE
3BYKCHHS THYYKHX IIOJIOKEHb YTOIU
TPIIC nuisxoM ixX TIIyMadeHHs apOlTpask-
HUMU 1HCTAHIAMH, 10 He € KOMIIETeHTHH-
MU Y OATAHHAX OPaB 1HTEJIEKTYyaJILHOI
BJIACHOCT]; HAMaraHHs 3 OOKYy 1HBECTODIB
MePerJITHYTH «HEe3pyUHI» PIIIeHHs HAITIo-
HAJIBHUX CYJOBHUX OPraHiB Uyepe3 MeXaHi3M
YPEryJIIOBAHHSA 1HBECTHIIIMHIX CIIOPIB; He-
TaTUBHUH BILJIUB 1HBECTUIIIMHUX CIOPIB HA
IepsKaBHY IIOJITUKY IMOM0 OXOPOHH 3I0-
POB’s, 30KpeMa Ha BHUIA4y IIPUMYCOBHX JIi-
IIeH31M 11 (papMalleBTUYHNX [IATEHTIB Ha
BUHAXOM; BUKOPHMCTAHHS IIOJIOMKEHD MiK-
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HAPOJIHUX 1 TBOCTOPOHHIX IO/, BKJIIOYHO 3
YTOJAMU IIPO BLILHY TOPTIBJIIO, SK IHKepe-
JIa 3aKOHHMX OYIKyBaHb 1HBectopa. OKpe-
MO BapTO 3a3HAYUTH TAKOM IIpobiiemu,
MPUTAMAHH] 1HBECTUIIMHUM CIIOpaM y Iii-
JIOMyY, 30KpeMa BIICYTHICTH €OMHOI apOiT-
paskHOI 1HCTAHIN, HEy3TOOKEeHICTDb IIIIX0-
IIIB Y PO3TJISII CITOPIB, ITOTEHITIMHA 3aaHTra-
sKOBAHICTh apOiTPiB.

AHauT3 TUIIOBUX IIOJIOMKEHD 1HBECTULIIN-
Hux yromd Misk €sporericbkum Como30M 1,
Biamosiguo, Kamamoro ta TyHicom BKasye
Ha Te, 1m0 €C ycBimomtoe BKasaHi mpooJe-
MM 1 HAMATAEThCS MPUHANMHI YaCTKOBO X
BUPIMIATH. 3aIPOIIOHOBAHI YIOIH BKJIIO-
YaioTh JeTaJlbHe PEryJIIOBAHHS TAKUX ITH-
TaHb, K CTBOPEHHS IIE€PMAHEHTHOIO 1HBe-
CTHUITIHOTO cyay (IBOCTOPOHHBOTO Ta, TO-
TEHITIIHO, 6AaraTOCTOPOHHBOI0); 3BY KEHHST
cthepH 3aCTOCYBAHHS CTAHIAPTIB 3aXUCTY
IHBECTHII [0 IIPaB IHTEJEKTYaJIbHOI
BJIACHOCT];, BUKJ/IIOUEHHS BUIIAIKIB BAIAYL
IPUMYCOBHUX JIIIEH31H 31 cdpepu 3acTocy-
BAHHSA CTAHIAPTY 3aXHUCTY BlJ €KCIIpoIIpia-
1111 TOIIIO.

Bogwmouac, BapTo BKasaTH Ha HH3KY
BIAMIHHOCTE MIK ITPOAHAJI30BAHUMU
yrogaMu: BUYEPIIHUHN CIHUCOK eJIeMEHTIB
CTaHIAPTY CIIPABEIJIMBOTO TA PIBHOIO IIO-

BOIKCHHS 3 1HO3EeMHHMH 1HBECTUIIIAMH,
III0 He BKJIIOUAE 3aXMCT 3aKOHHUX OYIKY-
BaHb 1HBecTopa [b, cT. 2.6]; mOJIOMKEeHHs,
3TIAHO 3 AKKM KOIHA 3 BUMOT YTOIH He II0-
BUHHA TJIyMAYUTHCA AK 000B SI30K IepiKaB-
YUYACHHUIIb IATH BCylleped 000B’SI3KaM Ha
mijgerasl Yromu 1mpo 3acHyBaHHs CBITOBOL
oprasisariii Toprisui [5, cr. 4.12]; 3abopoHa
pO3IJIsAmy IBOCTOPOHHIM I1HBECTHIIMHHM
CyIIOM CIIOPIB, IpeaMeT SKUX yiKe PO3IJIs-
aeThes 1HINOI HAITIOHAJIBHOKN YU MIsKHA-
ponHOIO 1HcTaHInew [5, cr. 3.14]; couibHa
JerJIapalis Jep:xaB-In IuCcaHTIB 00 3a-
OOpOHN BUKOPHUCTAHHS MEXaHI3My Bpery-
JIIOBAHHS IHBECTUINMHNX CIIOPIB IJIS IIepe-
IJIALY pillleHb HAINOHAJILHUX CyJTOBHX Op-
ragie, IIOI0 CcBOOOAM BHOOPY METOMIB
IMILJIEMEHTAITI1 YTOIU IIPO0 BlJIBHY TOPTIBJIIO
[2. HdomaTox 8-D].

Binpir geranbHEUi aHaIi3 MeXaHI3MIB
CTPHMYBAHDB 1 IPOTUBAT, AKl MICTATHCI V
HAABHUX 1HBECTHUIIIMHUX yromgax Mix €B-
pormeiicbkum Coo30M 1 TpeTiMu KpaiHa-
MU, JACTh 3Mory YkpaiHi HpuiMaTH II0-
1H(opMOBaHI PIIIeHHS HA eTall IIepero-
BOPIB IMOJ0 YKJATAHHSA BIlIIIOBITHOI
IHBeCTHINNHOI yromgu 3 EBpocoo3om. &
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Kupunenrko A. IlepcnexktuBa co3manusa MHOrocropoHHero MHBECTHUIMOH-
HOI'O CyJja U MOTEHIHAJIbHOE BJINAHUE TAKON MHCTUTYINHU HA HAIITMOHAJIBHYIO
cucCTeMy IIPABOBOM OXPAaHbI M 3AIUTHI IPAB UHTEJJIEKTYAJIbHONH COOCTBEHHO-
ctu. B craTbe paccMoTpeH BOIIPOC BIIMSIHUS WHBECTUITMOHHBIX CIIOPOB «MHBECTOP-TOCY-
JapcTBO» Ha HAIMOHAJIBHEIE CUCTEMBI ITPABOBOM OXPAaHBI U 3AIMUTHI IIPAaB MHTEJIJIEKTY-
aJIbHOM COOCTBEHHOCTH T'OCYIAPCTB, CTABIINX CTOPOHOM TAKHWX CIIOPOB; IIyTH PEITeHUS
TAKOTO BJUSHUSA, Ipeioxkerubie Erporeiickum Coi030M B COTTTATIIEHUSIX O CBOOOTHOM
ToproBJie ¢, coorBercTBeHHO, Kamamoit u Tyrucom. [lyrem cpaBHUTEILHOTO aHATH3A
YKa3aHHBIX COTJIAIIIEeHUH BBIJeJIeHBl TUIIOBBIE ITOJIOXKEHUS, KOTOphIE PEryJIUpPYyIoT BO-
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IIPOCHI 3AIIUTEL MHOCTPAHHBIX MHBECTUIIMI M BIIMSIOT HA CHCTEMY IIPAB MHTEJLJIEKTY-
aJIbHOM COOCTBEHHOCTH.

Kniouesvie cnosa: MHOTOCTOPOHHUM MHBECTUITNOHHEBIN CY/I, HHBECTULIMOHHBIE [OTOBO-
pa Eeporeiickoro Corosa, MesxIyHapOIHOE MHBECTUIIMOHHOE IpaBo, gorosop TPUIIC, mo-
TOBOP O CBODOIHOM TOproBJie Mexkay ¥Ykpawuoit u EC, moroBop o cBOOOMHOI TOProBJie
MeskIy YkpauHoi u TyHrcom

Kyrylenko A. Multilateral Investment Court: prospects of creation and
potential impact on the Ukrainian system of intellectual property rights’
protection and enforcement. On April 30, 2019, the Court of Justice of the Euro-
pean Union delivered its Opinion 1/17, confirming the compatibility of the mechanism
for the resolution of disputes between investors and States, provided for by the free
trade agreement between the EU and Canada, with the EU law. This Opinion may
become the first step towards the creation of a Multilateral Investment Court, the
project, which is preliminary promoted by the European Union through the conclu-
sion of bilateral trade agreements.

While Ukraine is no alien to investment disputes over intellectual property rights, the
interplay between investment law and intellectual property rights has received limited
attention among local scholars. Consequently, this article starts with introducing the
reader to the key elements of existing international investment treaties that are relevant
for the intellectual property regime. It is followed by an overview of main investment dis-
putes, involving intellectual property rights, with a view of mapping potential issues
such a dispute may present to the Ukrainian system.

The third part of the article analyses the European Union’s new generation of inter-
national investment agreements. Although Ukraine has not yet been involved in such
negotiations, art. 89 of the EU/Ukraine free trade agreement allows for its review to in-
clude provisions on investment protection and investor-to-state dispute settlement proce-
dures. Consequently, two recent investment chapters are contrasted, the one included in
the Comprehensive Economic and Trade Agreement with Canada, as a developed-to-de-
veloped country negotiations model; the one included in the draft of the Deep and Com-
prehensive Free Trade Agreement with Tunisia, as a developed-to-developing country
negotiations model.

Such comparative analysis has allowed me to discern both common and diverging
provisions, relevant for the national intellectual property systems, which, in turn, will
allow Ukraine to adopt informed decisions during a potential negotiation with the Euro-
pean Union.

Key words: multilateral investment court, EU investment agreements, interna-
tional investment law, TRIPS, EU/Ukraine free trade agreement, EU/Tunisia free
trade agreement
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